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ST: LOUIS, JUNE 27, 1879. 


DIGEST AND INDEX. 


ABANDONMENT. 


[See HOMESTEADS AND EXEMPTIONS ; MASTER AND SER- 
VANT.] 


ABORTION. 

On indictment for, evidence of instruments in possession 
of defendant; that he understood their use, and that 
woman was wounded with similar instruments, admis- 
sible, 20. 

Construction of Illinois statute as to, 217. 

Under Iowa code, as to administering medicine with in- 
tent to produce miscarriage, crime is complete if the at- 
tempt be made at 7 time during pregasees not nec- 
essary that woman should be quick with child. State 
vy. Fitzgerald, 460. 

Person administering substance with intent to produce 
miscarriage may be convicted, although substance used 
is harmless. The intent and not the substance consti- 
tutes the crime. Ibid. 


ACCEPTANCE. 

A corporation appointed a committee to ask for a reduc- 
tion of rent; the committee reported a certain proposi- 
tion of plaintiff and corporation voted to accept the re- 
port: Held, that the mere acceptance of the report of 
the committee was not an acceptance of the plaintiff’s 
proposition, 

ACCOMPLICE. 
[See CRIMINAL EVIDENCE.] 
ACKNOWLEDGMENT. 

[See DEEDS; HOMESTEADS AND EXEMPTIONS; MORT- 

GAGES. | 
ACTION. 

Where license of company to transact business has been 
revoked, money paid agent as premium, in ignorance of 
such revocation, can be recovered back. 18. 

Will lie against one who induces a sheriff to refuse suffi- 
cient bail of a person arrested at his instance, 41. 

Cannot be maiutained for infecting plaintiff with venereal 
disease where she consented to the connection. He- 
garty v. Shine, 111. 

Civil remedy of person injured by felonious assault and 
battery not pended till offender has been prosecuted 
criminally, 287. 

Doctrine that where debt arises out of felonious act by 
debtor, the civil remedy is suspended until debtor has 
been prosecuted, considered. Rourke v. Mealy, 319 
and see ex parte Ball, 478. 

e ™= doctrine not applicable in its full force, in America, 











An administratrix appointed in New York, sued in that 
State a New Jersey corporation to recover, for the ben- 
efit of the next of kin of the intestate, damages for the 
death of the intestate, caused by the negligence of the 
corporation, the right of action being claimed under a 
statute of New Jersey. Held, that the action could not 
be maintained, 367. 

ACTION TO QUIET TITLE. 

Under Ohio code, person in possession may maintain an 
action to quiet his title against person who claims an 
estate or interest in the property adverse to the title of 
the party in possession. It is not necessary that the 
adverse claim should relate to or affect the right of pres- 
ent possession, 

ACT OF GOD. 
[See COMMON CARRIERS. ] 
ADJOINING PROPRIETOR. 
[See NUISANCE. ] 
ADMINISTRATION. 
(See EXECUTORS and ADMINISTRATORS; PARTNERSHIP. ] 


ADMIRALTY AND MARITIME LAW. 


Court will not allow the whole net proceeds in the regis- 
as compensation to the salvor,even when his actual 
expenditures exceed the amount of the fund, except 
in cases where the owner abandons the property and 
neglects to reclaim it by appearance inthe suit. The 
Carl Schurz, 147. 
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ADMIRALTY AND MARITIME LAW—Continued. 


Where the proof showed that a sunken vessel after be- 
ing raised was worth $1,700 but being sold pendente lite 
she brought only $792, and that libelant actually expend- 
ed $568.95, under circumstances which would ordinarily 
have justified an allowance of one-half the property, 
the court only allowed one-half the net proceeds in the 
registry. bid. 

A salvor must bear his loss by depreciation in value. He 
is sub modo a joint owner, and in the absence of an ex~ 

ress contract he cannot recover on any theory of a 
ebt due by either the owner or the property, with a lien 
to be satisfied, at all hazards, to the full extent of the 

proceeds in the registry. Ibid . 

Under a statute declaring that certain vessels “shall be 
subject to a lien’ for repairs, materials, etc., such lien 
dates from the time the repairs are furnished, and not 
> time the vessel is seized. The Theodore Per- 
ry, 

Though a lien for repairs is presumed to be waived by 
taking a mortgage upon real estate, parol evidence is 
admissible to show that the mortgage was received as 
collateral security. and with no intention of waiving 
the hen. Ibid. 

Where a mortgage is received simply as collateral securi- 
ty and not as conditional payment, it does not operate to 
extend the time for payment of the original debt, not- 
withstanding the mortgage itself is made payable at a 
distant day. Ibid. 

Alien for repairs furnished in the home port is entitled 
> ae paid in preference to a subsequent mortgage. 

pid. 

A lien for repairs may be enforced, notwithstanding the 
bond and mortgage given to secure it are not tendered 
back to the mortgagor, or surrendered in court at the 
trial. Ibid. 

The lien of a material man must be eee ag | enforced as 
against a subsequent mortgagee, though the claim had 
 acaaaa stale at the time the mortgage was given. 

id. 

Liability of owner chartering vessel for freight, 195. 

The rule of salvage compensation, adopted in cases aris- 
ing on the high seas, can not safely be followed in cases 
arising on the western rivers, because the peril of life 

is generally much less. Mattingly v. 357 Bales of Cotton, 

227. 
Where a steam tug on the Mississippi river rendered a 

salvage service by towing a vessel laden with cotton 
away from another vessel, which was being consumed 
by fire, it requiring from five to ten minutes time to re- 
move the former vessel from the imminent danger, and 
thirty minutes to tow her to a place of safety, the prop- 
erty thus saved being 223 bales of cotton: Held, that 
one-third of the value of the cotton would be an ex- 
cessive and exorbitant allowance to the owners of the 
tug as salvors; and $750 was allowed in this case. Ibid. 

Abandonment and its Effect. Leading article, 391. 

ADOPTION. 

On the death of an adopted child, his estate will go to his 
relations by blood, and not to those by adoption; and 
this even if the estate which so descends has been _de- 
rived from the adopted parent. The statute as to adop- 
tion has not changed the general rules of descent es- 
tablished in the general statutes on that subject. Rein- 
ders v. Koppelmann, 245. 


ADULTERY. 

Visits to house of illfame not conclusive evidence of, 20, 
ADVERTISEMENT. 

[Se NEWSPAPER. ] 
AFFIDAVIT. 

[See PLEADING AND PRACTICE.] 


aGENCY. : 

Commisssion to be paid “on any money received,” 37. 

Insurance broker; sub-agent; monthly debits; payment 
to intermediate agent, 37. 

Rule that principal may ratify unauthorized act of agent 
does not apply to case of a forged note, 58. 

Demand before suit against agent by principal unneces- 
sary, where agent received money for principal under a 
contract, whereby he agreed to remit, on or before the 
last day of each month, the balance due, by draft or oth- 
erwise, as directed, 59. 

An undisclosed arrangement to act for each side in nego- 
tiating the sale or exchange of property is contrary to 
public policy, and affords no ground of action to recover 
pay for the service, even though there is no actual fraud 
or duplicity. Scribner y. Collar, 205. 

By a written agreement, a party placed property for sale 
or exchange, at his option, in plaintiffs’ hands, agreeing 
to pay a commission, and to render all assistance in his 
poyver in making such sale or exchange: Held, that this 

id not render plaintiffs mere middlemen to bring the 
parties together, but authorized them to negotiate, and 
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AGENC Y—Continued. 
contemplated that they should use their judgment and 
influence in their anenven® behalf; and that an undis- 
closed retainer by the party with whom an exchange 
was vy consummated, prevented recovery of com- 
mission. Ibid. 

Sale by sample by agent does not authorize payment by 
purchaser to agent in absence of authority to agent to 
receive payment, 232. 

Principal must repudiate void contract of agent within 
reasonable time, 285. 

That a person who has sold an article which infringes a 
patent sold it as the agent of another, and has no inter- 

« est in it, is no ground for refusing an injunction against 
him, 367. 

The liability of 4 book canvasser to his subscribers, 389. ™ 

Authority to agent to insert in a deed the name of grantee 
may be given by parol, 407. 

A soliciting agent of an insurance company is the agent 
of the company, and not of the insured, even though the 
policy states otherwise, 407. 


AMENDMENTS. 

[See PLEADING AND PRACTICE. ] 
ANSWER. 

[See PLEADING AND PRACTICE.] 


APPEALS AND APPELLATE PROCEDURE. 

Rehearing will not be allowed merely for the purpose of 
assigning errors not assigned upon original hearing, 17. 

Appeals in chancery in attachment cases, 21. 

Where a case has been decided in an inferior court of a 
State on asingle point which would give the Federal 
Supreme Court jurisdiction, it will not be presumed in 
latter court that the Supreme Court of the State decided 
it on some other ground not found in the record or sug- 
gested in that court. Keith v. Clark, 31. 

Extension of time for filing bill of exceptions may be 
granted by court, but not éz parte, 79. 

When appellate court will reverse on ground of prepond- 
arance of evidence, 99. 

Party pocuennias action on merits after reversal by dis- 
tr.ct court, waives right to prosecute error to Supreme 
Court to reverse judgment, 98. 

Requisites of a “‘ case made” (Kas.), 117. 

Who has authority to settle a “ case made,” 118. 

Irregularities in procedure may justify reversal of decree, 
but not dismissal of bill, 155. 

When appeal is prosecuted in good faith, damages will 
not be awarded, 236. 

Whether seeprounee on appeal must be personal or by 
attorney, 282. 

Where the overruling of a motion fora new trial is as- 
signed for error, and all the evidence offered on the 
trial, together with the charge of the court is prepenty 
brought up by bill of exceptions, a reviewing court will, 
in connection with the evidence, look to the charge of 
the court, whether excepted to or not; and if there is 
reason to believe that the verdict was the result of er- 
roneous instructions, will reverse the judgment and 
award a new trial. Baker v. Pendergrast, 335. ‘ 

Appeal from Illinois appellate court to — Court ; 
necessity of certificate of appellate court, 463. 

No appeal from St. Louis court of appeals to Supreme 
Court in disbarment proceedings, 468. 

Power of goes Court (Ohio) to amend judgment and 
decrees of Supreme Court Commission, 504. 


ARBITRATION AND AWARD. 
Power of court to appoint arbitrators, 175. : 
Cyn to swear arbitrators waived by going to trial, 


Effect of signing of award by less than all the arbitrators? 


ARBITRATORS. 
[See ARBITRATION AND AWARD. |] 


ARSON. 
On indictment for, that defendant set fire to same build- 
ing, several nights previous, relevant, 19. 


ASSAULT. 

In an action for assaulting and beating the plaintiff, and 
infecting her with venereal disease, it appeared that the 
plainti for a lengthened period consented to illicit 
sexual intercourse with the defendant, in ignorance of 
the fact, w —— | and deceitfully concealed by him, that 
he was affected with the disease, had she known of 
which she would not have consented to connection. 
Held, that the action was not sustainable as for a con- 
structive assault. Hegarty v. Shine, 111. 

Where two persons fight by consent, the one beaten may 
recover damages for the assault, 471. 


, 


} 





ASS AULT—Continued. 
Sufficiency of indictment for assault with intent to kill; 
whether instrument used a deadly weapon, a question 
for the jury, 504. 


ASSESSMENTS. 
[See CORPORATIONS ; TAXATION. ] 
ASSIGNMENT. 

A court of equity will not entertain a bill by the assignee 
of a strictly legal right, merely upon the ground that he 
can not bring an action at law in his own name, nor un- 
less it appears that the assignor prohibits and prevents 
such an action to be brought in his name, or that an ac- 
tion so brought would not afford the assignee an ade- 
quate remedy. Walker v. Brooks, 149. 

The assignment of a debt carries with it a vendor’s lien 
by which it is secured, 156. 

When several obligations are secured by a common lien, 
assignment of a portion of them operates to transfer 
the lien pro tanto, 156. 

W made a verbal agreement to give his bankers a char; 
upon the current half-year’s rent of certain land in 
consideration of £200 advanced to him by them. He 
then wrote to his tenants, ‘‘When your Michaelmas rent 
becomes due to me I hereby authorize and request you 
to pay”? £200 to the bankers. Held, that the letter was 
not an equitable assignment, there being no considera- 
tion except by the verbal agreement which, as it related 
to an interest in land, was the statute of frauds not 
receivable in evidence. Re Whitting, 272. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 

An assignment with understanding that par! of property 
should be conveyed to trustees for use of debtor’s fam- 
ily void as to non-consenting creditors; humerous 
opinion of Breckenridge, J., 24. 

Will not defeat order of delivery of property made by 
court, and right to trial and judgment, 78. 


ASSUMPTION OF MORTGAGE. 
[See MORTGAGE. ] 
ASSUMPTION OF PAYMENT. 
[See CONTRACTS ; PAYMENT.] 
ATTACHMENT. 
- Appeals in chancery in attachment cases, 21. 


Attaching creditor may defend copies involunta) 


peti- 
tition in bankruptcy which wou 


d defeat his attachment, 


Lands fraudulently conveyed with intent to defeat credi- 
tors may be attached, 179. 

Attachment suit, as against the property seized, is a pro- 
ceeding in rem, 179. 

Cannot operate upon mere legal title as against the equit- 
able owner, when, 233. 

Money paid into court and deposited in bank to credit of 
cause, not liable to, 387. 

ATTORNEY AND CLIENT. 

The proceeding to disbar an attorney is neither a civil 
action nor a criminal proceeding, but is a proceeding 
sui generis, the object of which is not the punishment of 
the offender, but the protection of the court. The right 
to remove attorneys for professional misconduct is in- 
herent in the courts; legislation on the subject has not 
restricted or increased their power over their oflicers. 
Re Bowman, 250. 

The proceeding need not be in the name of the State; it 
is the right and duty of members of the bar to file the 
necessary information against any attorney who is guilty 
of improper practices in his profession ; neither is a for- 
mal or technical description of the act complained of 
requisite to the walidity of such a proceeding. Ibid. 

The words “misdemeanor in his professional capacity,” 
in the Missouri statute as to attorneys at law is not used 
in the technical sense of offenses punishable by fine and 
imprisonment in jail, but as the equivalent of profes- 
sional misbehavior. Ibid. 

Where the act with which the attorney is charged is one 
malum in se, as taking money on both sides of a case, it 
is enough to prove the act; it is not necessary to prove 
that he committed a wrong. Ibid. 

Where an attorney in a proceeding to disbar him demands 
ajury, and is found guilty after a fair trial, of several 
distinct charges, each involving a violation of his sworn 
duty to his clients in grave matters, it is for the judge 
who heard the evidence to pass sentence ; and where no 
material error was committed in — at the verdict, 
the appellate court can not interfere with the judgment, 
if it was in accordance with the nature of the facts 
found. Ibid. 

The section of the general insurance law of this State 
(Wag. St. 734, $2), which forbids the employment in any 
capacity by the superintendent of insurance of any 
agent or employee of an insurance pape gon applies to 
= attorney who is a salaried officer of such company. 




















THE CENTRAL LAW JOURNAL. 


511 








ATTORNEY AND CLIENT—Continued. 

Taxation of attorneys constitutional, 8. 

Missouri statute prohibiting the taxation of attorneys, 
physicians, etc., 240. 

Power of State to regulate admission is not affected by 
14th amendment, 386. 

A contract of an attorney to pay any judgment which 
shall be finally rendered against his client in a certain 
case, in consideration that the latter will appeal it, and 
pay the former a stipulated fee, is void, 407. 

No appeal from St. Louis Court of Appeals to Supreme 
Court in disbarment proceedings, 468. 

AWARD. 
[See ARBITRATION AND AWARD. ] 


BAILMENTS. 
Innkeeper; goods stolen from guest; contributory negli- 

gence, 175. 
bey necessary to create relation of innkeeper and guest, 


Liability of hotel keepers for property stolen from rooms 

of guests and boarders, 329. 
BANKRUPTCY. 

Anociing creditor may defend against proceeding that 
would defeat his attachment, 41. 

Right of U. S. marshal to seize property outside of his 

istrict under bankruptcy proceedings commenced 
within it, 81. 

A watch of small value, necessary in the business of a 
commercial man, allowed to a bankrupt, as a “‘necessary 
article. The words: ‘other articles and necessaries ” 
and “ wearing apparel” as used in the bankrupt law, 
construed. Re Steele, 86. 

Creditor of bankrupt cannot maintain action in Federal 
court against defendant residing in same State to re- 
cover poo conveyed by bankrupt in fraud of credi- 
tors, 195. 

Bankrupt and insolvent laws distinguished, 204. 

Suit by assignee in State court, 215. 

BANKS AND BANKING. 

Under the provisions of the act of Congress (Rev. Stats. 
of the United States, § § 5136, 5137), a National Bank is 
not prohibited from taking a deed of trust on real estate 
as security for a cotemporaneous loan, or even if it 
were, the defense of wifra vires could not be taken ad- 
vantage of by private parties, a judgment of ouster and 
dissolution being the proper punishment for such a 
violation of its charter. Dalen National Bk. v. Matthews, 


The personal liability of a stockholder in a National Bank 
is not within the catagory of “bad or doubtful debts,” 
which alone the court is authorized, by the 5234th sec- 
tion of the Revised Statutes, to order a receiver to “sell 
or compound,” 444. 

~ wo of suits against stockholders in National Banks, 


Bank liable for default of correspondent employed to 
collect promissory note, %6. 

A holds draft on B which he sends to his correspondent C 
for collection and credit. C at the time being insolvent 
sends it to D, his correspondent, for collection and 
credit, but before draft is paid C makes an assignment. 
D collects draft and holds proceeds. The assignee 
treats A as creditor and D as debtor of Cto amount of 
draft. Who is liable to A, and are O, his assignee and 
D proper parties defendant in an action to recover the 
proceeds. Query, 287; answers, 348, 368, 

BEES. 
[See TROVER.] 
BEQUESTS. 
[See WILLS.] 
BILLS OF EXCEPTIONS. 
[See APPEALS and APPELLATE PROCEDURE. } 


BILLS OF LADING. 
[See COMMON CARRIERS.] 
BILLS AND NOTES. 
[See NEGOTIABLE and ASSIGNABLE PAPER.] 
BONDS. 
[See MUNICIPAL BONDS; SURETYSHIP and GUARANTY.) 
BOOK NOTICES. 
Abbott’s Digest Law of Corporations, 267. 
Abridgment of Blackstone, Dunlap, 239. 
American Reports, Digest, ‘l hompson, 507. 
Attachment, Drake on, 120. 
Attorneys at Law, Weeks, 80, 
Bailments, Story on, Schouler, 40. 





BOOK NOTICES—Continued. 


Benedict’s Reports, vol. 8, 367. 

Berry, Missouri Appeal Reports, vol. 4, 307. 
Blatchford’s Reports, vol. 14, 367. 

Bliss on Code Pleading, 219 

Bradwell’s Reports, Illinois Appellate, 100. 
Brown’s Life of Rufus Choate, 220. 
Choate, Rufus, Life of, Brown, 220. 

Code Pleading, Bliss on, 219. 

Cooley on Torts, 179 

Copyright, Drone on, 159. 

Corportions, Digest Law of, Abbott, 267. 
Criminal Law of Indiana, Reinhard, 327. 

- 1 Massachusetts, Heard, 140. 

Desty’s Shipping and Admiralty, 328. 
Digest Americ 'n Reports, Thompson, 507. 

” English Reports, 507. 
Drake on Attachment, 120. 
Drone on Copyright, 159. 
Dunlap’s Abridgment of Blackstone, 239. 
Edinburg Review, The, 220. 
Eminent Domain, Mills, 487. 
English Reports, Digest, 507. 
Evans’ Principal and Agent, 267. 
Extradition, Law of, Spear, 239. 
Hassler’s Powers of Consolidated Railways, 140. 
Heard’s Massachusetts Criminal Law, 140. 
Iglehart’s Indiana Pleading and Practice, 327. 
Illinois Reports, Appellate, Bradwell, 100. 
Indiana Criminal Law, Reinhard, 327. 

” Pleading and Practice, Iglehart, 327. 
Insolvent Laws, Moses, 346. 

Institutes of Common and Statute Law, Minor, 407. 
Iowa Reports, Vol. 47, Runnells, 407. 
Jones on Railroad Securities, 467. 
Linder’s Reminiscences of the Illinois Bar, 328. 
Massachusetts Citations, Williams, 59. 
- Criminal Law, Heard, 140. 
Mill’s Eminent Domain, 487. 
Minor’s Institutes, 407. 
Missouri Appeal Reports, vol. 4, Berry, 307. 

si Reports, Vol. 66, Skinker, 100, Vol. 67, 507. 
Moses’ State Insolvent Laws, 346. 

New Hampshire Decisions, Smith, 347. 
Pleading and Practice in Indiana, Iglehart, 327. 

” Under the Codes, Bliss on, 219, 
Political Economy, Roscher, 140. 
Principal and Agent, Evans, 267. 
Promissory Notes, Story on, Thorndike, 40. 
Railroad Securities, Jones, 467. 
Railway Companies, Powers of Consolidated, Hassler, 140. 
Reinhard’s Indiana Criminal Law, 327. 
Reminiscences of the Illinois Bar, Linder, 328. 
Reports, Benedict’s, vol. 8, 367. 

- Blatchford’s, vol. 14, 367. 

= Digest American, Thompson, 507. 

* English, 507. 

sed Illinois Appellate, Vol. 1, Bradwell, 100. 

“ Iowa, Vol. 47, Runnells, 407. 

* Missouri Appeal, Vol. 4, Berry, 307. 
Vol. 66, Skinker, 100, Vol. 67, 507. 

= New Jersey Equity, Stewart, Vol. 3, 507. 

“ Texas, Vol. 49, 346. 

Roscher’s Political Economy, 140. 
Runnell’s Iowa Repcrts, 407 

Schouler’s Story on Bailments, 40. 
Shipping and Admiralty, Desty, 328. 
Skinker’s Missouri Reports, Vol 66, 100; vol. 67, 507. 
Smith’s New Hampshire Decisions, 347. 
Southern Law Review, 220. 

Southern Quarterly Review, 240. 

Spear on Extradition, 239. 

Stewart’s New Jersey Reports vol. 3, 507. 
Stockholders, Thompson on, 387. 

Story on Bailments, Schouler, 40. 

- Promissory Notes, Thorndike, 40. 
Terrell and Walkev’s Texas Reports, Vol. 49, 346. 
Texas Reports, Vol. 49, Terrell and Walker, 346. 
Thompson, Digest American Reports, 507. 

- on Stockholders, 387. 

Thorndike’s, Story on Promissory Notes, 40. 
Torts, Cooley on, 17% 
Weeks on Attorneys at Law, 80, 


“ “ 
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BOOK NOTICES—Continued. 
Westminster Review, The, 220. 
Williams’ Massachusetts Citations, 59. 
BREACH OF PROMISE OF MARRIAGE. 
[See MARRIAGE. ] 
BROKER. 
[See AGENCY.] 
BUILDING ASSOCIATION. 
[See CORPORATIONS. ] 
BURGLARY. 
Force necessary to burst open an unfastened transom 
sufficient to constitute a “ forcible’ breaking, 156. 
CARRIERS. 
[See ComMON CARRIERS.] 
“OASE MADE.” 
[See APPEALS AND APPELLATE PROCEDURE.] 
CHAMPERTY. 
[See ATTORNEY AND CLIENT.] 
CHANCERY. 
[See JURISDICTION. ] 
CHANCERY PRACTICE. 
[See PLEADING AND PRACTICE. ]} 
CHARITABLE BEQUESTS. 
[See WILLs.] 
CHARITABLE TRUSTS. 
[See TRUSTS AND TRUSTEES ; WILLS.] 
CHATTEL MORTGAGE. 
[See MORTGAGE. ] 
CHECK. 
[See NEGOTIABLE AND ASSIGNABLE PAPER.] 
“CIVIL DAMAGE” LAWS. 
Ohio “ civil damage law,” constitutional, 156,. 
That part of liquor was sold on Sunday, no ground for ex- 
emplary damages, 156. 
CODES. 
[See Law REFORM.] 
COMMON CARRIERS. 
[See also NEGLIGENCE. ] 
Not responsible for loss of perishable property, when, 78. 
Liability of cuyrere company for fault of railroad over 
which it carries, 78. 
Striking of vessel on rock not known to master, the “ act 
Person receiving goods for transportation but having no 
interest or control in vessel, not a common carrier, 204. 
Unskillfulness of the pilot not a “peril of the sea,” 204. 
Limiting liability by contract, 204. 


The Contracts of Common Carriers in Illinois. Leading 
article, 291. 

From the fact alone of the acceptance of a bill of lading, 
the assent of the shipper to its terms and conditions can 
not be inferred. Erie, etc., Trans. Co. v. Dater, 293 

Shippers can not be held to have assented to the contract 
expressed fn the bill of lading from their receipt of 
many similar bills without objection. Ibid. 

Liability of, for safe carriage beyond their own route, 366. 

Who bound by special contract with, 367. 

Can not limit liability by printed conditions on back of 
receipt, 367. 

A common carrier by railroad, who delivers goods en- 
trusted to him for } veiny without production of the 
bill of lading describing the goods, is liable in trover 
for their value to a bona fide holder of such bill, taken 
for value, before the delivery of the goods at their des- 
tination, 369. 

Conditions in a season ticket on railroad are construed 
strictly, 

Not liable for failure tofdeliver, caused by strikers, 505 


COMPOSITION. 

Composition with Oreditors. Leading article, 350. 
CONDITIONAL SALES. 

[See SALEs.] 


' CONDITIONS. 


[See DzEDS; LANDLORD AND TENANT.] 
COND CT OF TRIAL. 
[See PLEADING AND PRACTICE. | 





CONFESSIONS. 
[See CRIMINAL EVIDENCE. ] 


CONFLICT OF LAWS. 


H sold to J certain goods. The sale took place in Rhode 
Island, and the contract was valid there. The delivery 
was to take place in New York, and the contract was 
invalid by the statute of frauds of that State. In as- 
sumpsit brought by H against J for breach of his con- 
tract: Held, that H was entitled to recover, 465. 

A contract made in another State (Maine) by a married 
woman residing here (Massachusetts), which contract 
a married woman is allowed by the laws of Maine to 
make, but is not, under the laws of Massachusetts, cap- 
able of making, will sustain an action against her in the 
courts of Massachussetts, although the contract was 
made by letter sent from her in Massachusetts to the 
other party in Maine. Milliken v. Pratt, 500. 


CONFUSION OF PROPERTY. 
[See FRAUD.| 


CONSTITUTIONAL LAW. i 
[See also TAXATION. | 


Legislature has no power to suspend operation of general 
law in favor of an individual, 23. 

Statute directing acertain deposition to be read on the 
trial of a case, unconstitutional, 23. 

The State of Tennessee having organized in 1838 the bank 
of Tennessee, agreed by a clause in the charter to re- 
ceive all its issues of circulating notes in payment of 
taxes, but by a constitutional amendment of 1865, it de- 
clared the issues of the bank during the insurrectionary 
period void, and forbid their receipt for taxes: Held, 
that this was forbidden by the constitutional provision 
— impairing the obligation of contracts. Keith y. 
Clark, 31. 

United States statute punishing bigamy in the Territories 
constitutional, 75. 

Ohio “civil damage” law constitutional, 156. 

Statute allowing occupation of real estate by railroad be- 
fore ascertainment of compensation, valid, 176. 

State can not make statutes of limitation applicable to the 
United States, 181. 

Iowa statute establishing courts by popular vote consti- 
tutional, 198. 

Patent Rights and State Rights. Articles by Wm. Ritchie, : 
Esq., 242, 270. 

Under bill of rights and the law of the land, a criminal on 
trial has a right not only to be defended by counsel, but 
to insist that such counsel shall have reasonable time 
in which to discuss the law and the facts. The limita- 
tion of five minutes to counsel for defendant on trial 
for larceny is unreasonably short. White v. People, 
273, and see 424, 


— by shooting not a ‘‘cruel and unusual” punishment, 


By the laws of Indiana previous to 1875, the wife had an in- 
choate right to one-third of her husband’s estate 
which became consummate in the event she survived 
her husband. In 1875, the legislature enacted a law 
providing that in all cases of judicial sales of real es- 
tates, in which the wife has such inchoate right (and 
which wag not directed by the judgment to be sold or 
barred), fhe same should become absolute in her, and 
she should have aright to the immediate possession 
and partition of the real estate. Held, that the act was 
not open to the objection of impairing the obligation of 
contracts, when — to contracts made _ before the 
taking effect of the law. Taylor v. Stockwell, 337. 

Legislative act awarding a new trial void, 370. 

Power of we to legalize void acts; suit pending 
in court, 386. 

Power of State to regulate admission of attorneys not 
affected by the 14th amendment, 386. 

Constitutional provision allowing assemblies of the people 
the guarantee of an inherent right with which the 
State can not interfere, 391. 

Legislature can not legalize an act void for want of jur- 
isdiction, 413. 

Retroactive Effect of Statutes Abolishing Usury Laws. 
Article by W. P. Wade, Esq., 430. 

heer can not create a liability for acts as to which 
there was no liability when they were committed, but 
where a remedy exists, legislature may change it,as well 
as to acts theretofore as those thereafter done, 484, ) 


CONSTRUCTION. 
(See INTERPRETATION. ] 
CONTINUANCE. 


[See CRIMINAL LAW AND PROCEDURE; PLEADING AND 
PRACTICE. | 
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CONTRACTS. CORPORATIONS—Continued. 





[See also NEGOTIABLE and ASSIGNABLE PAPER. ] 


Construction of an agreement to make an agreement, 41. 

Where a debt already exists from one person to another, 
a promise by a third person to pay such debt, being pri- 
marily for the benefit of the original debtor, and to re- 
lieve him from liability to pay it (there being no nova- 
tion), he has a right action against the promisor for his 
own indemnity, and the original creditor cannot sue. 
Second National Bank v. Grand Lodge, F. & A. Mason’s, 
with note by John A. Finch, Esq., 71. 

Where an association agreed with another association, in 
consideration of the performance of certain acts of the 
latter to pay certain bonds issued by the latter: 
Held, that the bondholders had no right of action 
to enforce such agreement against the first named asso- 
ciation, especially when they could not perform the 
stipulated acts. Ibid. 

A contract ior the sale and purchase of personal property 
which the vendor expects to buy hereafter is good if an 
actual transfer of property is intended ; aliter if the par- 
ties contemplate that, at the time fixed for delivery, the 

purchaser shall merely receive or pay the difference 
etween the contract and the market price. Gregory v. 
Wendell, 115. 

The form of the contract is not conclusive on its face; it 
is for the jury to determine, whether an actual bona fide 
sale, or & mere scheme to gamble upon prices, was in 
tended. Ibid. 

If the agreement contemplated the actual purchase and 
delivery of grain, and such a purchase was in fact 
made, then a margin paid to cover any loss which the 
party agreeing to deliver might suffer or become re- 
sponsible for on account of a decline in the price 
or value of the grain purchased, can not, to the extent 
of such loss, be recovered back. Ibid. 

If the intention was merely to make a settlement of the 
difference between the contract and the market price, 
such agreement being void as against public policy, and 
both parties being equally in the wrong, the law would 
assist neither, and the amount paid over as a margin 
could not be recovered back. Ibid. 

If one party acting in good faith, authorizes another to 
— grain for him, actually deliverable at a future 

ay, and the other party, without being induced into 
any misunderstanding, makes no purchase, relyin 
upon the theory that the difference in price only shoul 
be paid, then the first party upon discovering the facts 
can repudiate the contract and recover back the amount 
advanced. Ibid. 

Subscription to church made on Sunday void, 158. 

‘Contract to sell cattle valid though made on Sunday, 157. 

Plaintiff agreed to work for defendant a certain time 
and to spin yarn at a certain price; he afterwards left 
the service and brought action for the quantity he had 
done: Held, that the contract was entire and he could 
recover nothing, 203. 

_Agreement of a private person n»t to prosecute another 

or crime, illegal and void; but money voluntarily paid 
in consideration of such an agreement can not be recov- 
ered, 286. 

An agreement by a friend of a candidate to pay the clerk 
of a court his fees for issuing naturalization papers to 
a to be naturalized, for the purpose of advancing 

he interest of the candidate, is against public policy 
and void. Womack v. Loran, 332. 

If A obtains money from B as for the purpose of paying it 
for B, to X, upon their agreement with X, and does not 
80 pay it, but converts it to his own use, he cannot re- 
tain it, as against B, on the ground that the contract 
with X was illegal, 345. 

= a contract be illegal, a settlement and adjustment 
of the profits or losses resulting from it is not so, 347. 

Performance of prior contract which party was under ob- 
ligation to perform, not a sufficient consideration for 
another contract, 405. 

Not in general restraint of trade, but simply in restraint 
of it as to particular places or persons, and for a limited 
time, valid, and the beneficial interest in them may be 
assigned, 407. 

CONVERSION. 

Wrongful destruction of goods by one not the owner is a, 
119. 

Permitting ice to melt by opening doors of an adjoining 
room a, 119. 

In action for, evidence of subsequent restoration inadmiss- 
ible, 234. 

COPYRIGHT. 
ay + Encyclepedia Britannica, and the American reprint, 


CORPORATIONS. 
Corporation bound by lease executed by committee, 20. 





Corporation cannot maintain assumpsit upon agreement 
to take shares, 23. 

Contract; syndicate; sale to company; concealment; di- 
rectors receiving qualifications from promoters; right 
to relief, 37. 

Irregularities in adopting by-laws or electing officers will 
not relieve stockholder from his subscription, 38. 

Neither will fact that corporation, created for one pur- 
pose is spending its money for another. Ibid. 

Liability of officers of company for fraudulent transfer of 
shares, 74. 

Paid-up Shares. Leading article, 142, 269. 

A building and loan association, under the laws of Ohio 
cannot refuse to loan its funds to its members; nor to 
establish such rules and regulations or so conduct its 
business, as to prevent the loan of its funds to a mem- 
ber who bids the highest premium therefor, nor borrow 
money for the purpose of lending it; nor divide nor dis- 
tribute its funds among its members in advance of the 
distribution at the winding up of the corporation; 
nor traffic in shares of its own stock, 135. 

But it may compromise with a member and release him 
from obligation on account of either loan or subscrip- 
tion. Ibid. 

Where corporation has abused its powers, but not ‘in 
such manner as is declared by statute shall forfeit its 
charter, judgment of ouster isin discretion of the 
court, 135. 

Notice to directors of corporation, not notice to corpora- 
tion, 181. 

Who are Chargeable as Stockholders? Leading article, 
182. 


Subscription to capital stock; contract, 199. 

Possession by officer of company, not possession by com- 
pany,when, 218. 

Promise to stockholders to pay debts of corporation; 
measure of damages, 218. 

Stockholder estopped by acquiescence, 266. 

When certificate of stock is issued to wrong party, equity 
will compel issue of another to the proper party, 254. 
Foreign insurance companies not having chief office in 
Missouri, cannot be served with process upon local 

agents, 304 

Effect of consolidation of corporations, 343. 

That foreign corporation has not complied with statutory 
age as to its power to do business in the State, 

oes not render a note or mortgage taken by the agent 
of such corporation void. But if suit is brought on such 
note, such fact may be pleaded in abatement of the ac- 
tion, 386. ne. 

A corporation created in the District of Columbia is a 
* foreign corporation,” 386. 

Court of equity the proper tribunal to ascertain propor- 
tion of indebtedness which should be charged to stock- 
holder on his personal liability. Mills v. Scott, 392. 

Charter of corporation subject to subsequent legislation, 
404 


Assessment on subscription may be enforced when, 404. 

A director improperly excluded from meetings by his co- 
directors, has an individual right of action against them 
for injury caused to him by such exclusion, 403. 

No right to use name of company as plaintiff in suit 
against vote of majority of stockholders, 423. 

A stockholder ejected from a corporation without notice 
will be restored by mandamus, 471. 

Untalr election of directors will be annulled by the court, 


COSTS. 

[See PLEADING AND PRACTICE. | 
COUNTERCLAIM. 

[See PLEADING AND PRACTICE.] 
COUNTERFEITING. 


A genuine soverign filed down so as to reduce its weight, 
and they re-melted is a “ counterfeit sovereign,” 369. | 


COUPONS. 

[See NEGOTIABLE AND ASSIGNABLE PAPER. | 
COVENANTS. 

[See DEEDS; LANDLORD AND TENANT.] 
CRIMES. 

[See the various special titles.] 
CRIMINAL CONVERSATION.] 

[See HUSBAND AND WIFE.] 
CRIMINAL EVIDENCE. 

(See also the various special titles.} 


Evidence of good character of defendant, how to be 
given, 57. 
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CRIMINAL EVIDENCE—Continued. 

Improper to ask prisoner on cross-examination in relation 
to former conviction; only record admissible, 76. 

Evidence of what witness said on former trial admissible 
where he is kept away by procurement of prisoner, 75. 

Evidence to sustain conviction for shooting at another by 
which life is endangered, 198. 

When confessions admissible, 385. 

The credibility of prisoner where witness for himeelf, is 
for the jury, 425. 


CRIMINAL LAW AND PROCEDURE. 


(See also the various special titles.] 

A person may be indicted for an assault committed in 
view of the court, though previously fined for the con- 
tempt, the same act constituting two offences, one 
against the court and one against the public peace; 
therefore, the plea of autrefois cunvict is not available, 


Special instructions given to the jury in writing after ar- 
gument, not required to be taken to jury room where 
principal charge not required to be in writing, 58. 

No und for reversal of jndgment, that motion for new 
trial was made in absence of prisoner, 58. 

Person not summoned on jury, falsely personating one 
who was summoned and sitting on the jury, and joining 
in verdict of guilty, new trial will be granted, 58. 

Absence of Ly pee during portion of argument on trial, 
not ground for setting aside verdict, 57. 

Jury not permitted to impeach verdict, 57. 

Jury, without leave of court, not allowed, after case is 
closed, to review ground where offense was committed, 
or to test credibility of witnesses, 57. 

Decision of trial court as to whether juror has expressed 
opinion, not to be set aside by appellate court unless 
clearly wrong, 75. 

If juror is challenged for cause, and challenge sustained, 
judgment will not be reversed if it appears that although 
the challenge was not good for cause, it was for favor, 


The plea of autrefois acquit, 102. 

Requisites of averment in indictment of written instru- 
ment, 118 

If record: fails to show arraignment of defendant, judg- 
ment will be reversed, 198. 

A juror will not be allowed to impeach his verdict, on the 
ground that he would not have found the defendant 

ilty if he had known that the punishment fixed by 
aw for the crime charged was death. The nature of 
the punishment has nothing to do with the guilt or in- 
nocense of the defendant. State v. Shock, 107. 

Complaint dismissed without trial; plea of autrefois acquit 
not good, 234. 

Ex officio information by city attorney must be made in 
person, 304. 

Indictment may be prepared on printed form, 348. 

Agreem*nt by district attorney not to prosecute accom- 
plices who have testified against their co-conspirators 
not binding, 384. 

ae at omission to make formal entry of refusal to 
plead, 405. 

Writs of error and certiora i in capital cases in Pennsyl- 
vania, 406. 

Power of courts to limit time of counsel for argument of 
case, 273, 424. 

Requisites of affidavit for continuance, 425. 

When sentence may be pronounced on prisoner in his 
absence, 449. 

The employment of associate counsel in criminal prose- 
cutions rests in the discretion of the court and district 
attorney. State v. Fitzgerald, 460. 

No power exists to discharge a jury without the consent 
of the prisoner, except in cases of absolute necessity, 

A writ of error will lie, at the instance of the State, in a 
criminal prosecution, 471. 

* Della,” and “ Dellia,” not idem sonans, 505. 

Defendant receives a decoy package by express believing 
it to be the fruits of acrime. Does the same ay - A 
tion follow as if it were really the fruits of a crime. 
Query, 240; answer, 308. 


CUSTOM. 
[See USAGE.] 


DAMAGES. 
[See also “CIVIL DAMAGE” LAWS; NEGLIGENCE.] 
Measure of recovery against occupying claimant of land 
whose title has been adjudged invalid, 38. 
Measure of, in case of defect in machinery constructed 
under special contract, 197. 
Measure of, in action for infringement of patent, 269. 





DAMAGES—Continued. 
Measure of, for building railroad track near residence, 


- . 

A person prevented from completing a stipulated work, 
need not wait until expiration of time for its comple- 
tion, but may sue at once on the contract, for damages. 
sustained by its breach, 347. 

On breach of contract to manufacture article “as soon 
as possible,” 365, 

For breach of contract to furnish a man during his life, a 
railway pass for himself and family, 366. 

Damages in actions for personal injuries; a verdict for 


7,000, 488, 





DAYS. 


The legal status of the 29th of February, 505. 


DECEIT. 


[See FALSE AND FRAUDULENT REPRESENTATIONS. | 


DECLARATION. 


[See PLEADING AND PRACTICE. ] 


DECLARATIONS. 


[See EVIDENCE.] 


DEDICATION OF LAND. 


[See HIGHWAYS. ] 


DEEDS. 


A false description in one particular, where enough re- 
mains to make it reasonably certain what premises are 
intended, will not defeat a conveyance, 287. 

A person deaf and dumb from nativity not legally in- 
capable of executing a deed, 372. 

When a deed delivered on condition takes effect, 424. 

A public highway through land is not within a covenant 
against “ incumbrances,” 461. 

DEFENSES. 
[See PLEADING AND PRACTICE.] 


DEFINITIONS. 


[See INTERPRETATION. ] 


DEMAND. 


Not necessary to constitute a good demand that interest 
rr be computed and added to the principal sum, 


DEPOSITIONS. 


[See PLEADING AND PRACTICE. ] 


DIRECTORS. 


iSee CORPORATIONS. ] 


DIVORCE. 


Evidence of impotency 1m suit for, 101. 

In suit for, declarations of wife that she had obtained di- 
vorce admissible, 136. 

Constitutional provision as to impairment of contracts 
does not restrict right of legislature to legislate upon 
the subject of divorce, 141. 

A divorce may be granted on a cross bill filed by a non- 
resident defendant, 427. 

Order of court allowing solicitor’s fees after appeal ta- 
ken, 483. 


_DOMICIL. 


[See CONFLICT OF Laws; HOMESTEADS AND EXEMP- 
TIONS. | 


DONATIO MORTIS CAUSA. 
[See WILLS. ] 

DOWER. 
[See HUSBAND AND WIFE.] 


DRUNKENNESS. 


[See also LiQuOR Laws.[ 

Drunkenness of a sheriff at the time of making an illegal 
arrest is no defense, but may be regarded as an aggra- 
vation of the offense, 347. 

Construction of term “habitual urunkenness” 1n Texas 
constitution, 347. 


DURESS. 


A threat to procure the arrest and imprisonment of one’s 
son under a false criminal charge, and reasonable 
ground to believe that such a threat will be executed, 
constitute duress, 286. 


EASEMENTS. 


“ easement does not pass by conveyance of realty, 
98, 
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EJECTMENT. EVIDENCE—Continued, 
Actual adverse possession of one of several tracts of land | Experts, See Opinion Evidence. 


conveyed by same deed not sufficient to bar title of true 
owner of the tract of which no part is actually possessed 
by claimant; actual possession of vacant unenclosed 
lands, 37. 

Adverse possession for statutory perid creates title, 76. 

No presumption of continuance of disseisin against true 
owner, 76 

Possession under mistake of title, with claim of right ad- 
verse to true owner, 157 

Ejectment a | tenants in common; allowance for im- 
provements, 218. 

An action by defendant in an enjectment suit against 
whom a judgment for possession has been rendered, for 
compensation for improvements made in good faith on 
land prior to the action of ejectment, must be brought 
in the court in which such judgment was rendered, and 
_— eviction from the premises. Stretch y. Malone, 

The statute does not authorize in such actions an abso- 
lute judgment for a pecuniary recovery to be rendered 
in favor of the occupant claimant. Ibid. 


ELECTIONS. 


When court should reject election returns, 38. 

Usurping office of judge of election indictable, 118, 

Prima facia right to office; officer de facto, 199. 

Action will not lie against moderator of town meeting for 
rejecting vote of qualified elector unless malicious, 371. 

Construction of town statute as to illegal ballots, 405. 

Where a candidate for the office of probate judge, in or- 
der to secure his election, pledges himself, if elected, to 
—— the duties of such office for a sum less than one- 

alf of the fees allowed by law, and voters are thereby 
induced to vote for such candidate and he thus receives a 
majority of the votes cast for such an office at such elec- 
tion: Held, that the election of such officer, secured by 
these means, is invalid as against public policy. State 
vy. Collier, 495. 
EMINENT DOMAIN. 

Assessment of damages sustained by land owner through 
establishment of road across his land, 158, 

Constitutionality of statute allowing occupation before 
ascertainment of compensation, 176. 

Cross petition to he filed by defendant in claiming dam- 
ages to contiguous property ; character of cross-petition 
as a pleading, B7. 


EQUITABLE ASSIGNMENT. 
(See ASSIGNMENT. ] 

EQUITY. 
[See JURISDICTION.] 

EQUITY PRACTICE. 
[S2e PLEADING AND PRACTICE,] 


ESTOPPEL. 
County not estopped by void acts of its officers, 38. 
Purchaser from one who holds but an undivided interest 
in patented lands, and who enters as a stranger to the 
* claims of the co-tenants of the other undivided inter- 
ests, is not estopped from setting 1t up against an adverse 
claim which originated before his purchase—e. g., a tax 
title originating from his grantor’s default, 218. 
No ona against purchasing tax titles except against 
ne L- nty it is to pay the tax or remove the bur- 
en, 219. 


EVICTION. 
[See LANDLORD AND TENANT.] . 
EVIDENCE. 


[As to evidence in criminat cases see CRIMINAL EVI- 
DENCE. } 


Declarations. 


On issue denying partnership, declarations of one charg- 
ed with being a partner competent against him; but 
such declarations made when other alleged partner is 
not present, ny * me to charge the absent party 
with that relation, 58. 

Of wife that she had obtained divorce, admissible in suit 
by husband, 136. 

In action on bond, declarations of principal after breach 
not admissible against surety, 234. 

In suit to set aside will, evidence of declarations of testa- 
tor as to undue influence admissible, 437. 

In action by wife for loss of society of husband, the de- 
clarations of the husband, made in the absence of the 
defendant, as to the cause of abanioning or putting his 
me away, are inadmissible. Westlake v. Westlake, 





Law and Fact. 

A railroad fireman is not as a matter of law incompetent 
to manage and run a locomotive engine, 12. ¢ 

Where there is only a scinfilla of evidence on any essen- 
tial fact, the case should be taken from the jury. Con- 
ely v. McDonald, 229. 

Where the evidence has a legal tendency to make ovt a 
peer case in all its parts, its weight and _ sufliciency,. 

owever slight, is a question for the jury. Ibid. 

Where a jury’s finding of an essential fact is wholly un- 
supported by evidence, it 1s erroneous as matter of 
law, but where it is supported by any evidence, how- 
ever slight, it is a finding of fact, and can not be re- 
viewed on writ of error. Ibid. 

A judge may charge upon the legal effect of a document 
in a foreign language, 347. 

Construction of written contract for the court, 386. 

Miscellaneous Rulings. 

That one to whom a bill for services is presented, denies 
absolutely his ey but does not object to the rate of 
compensation named therein, is no evidenee of the 
value of such services, 79. 

Pleadings as evidence, 99, 

Anadmission made at the first trial, if reduced to writing, 
or incorporated into a record of the ease, will be bind- 
ing at another trial, 287. 

The value and weight of depositions as evidence, 386. 

When offer by party to pending controversy not evi- 
dence against him, 387, 

Admissions by a party to pending controversy before ar- 
bitrators, admissible, 387 

Weight of evidence of witnesses as to sounding of whis- 
tle at railroad crossing, 506. 

Opinion Evidence. 

Opinion of witness as to the amount of damages which 
and owner sustains by reason of establishment of a 
public road across his land, not admissible, 158. 

Interrogatories must not be so framed as to allow the de- 
ponent to express opinions based on hearsay. Conely 
v. McDonald, 229. 

Witness may state whether or not in his opinion, a person 
was intoxicated, and is not confined to a statement of 
the conduct and demeanor of the party, 407. 

In proceedings to obtain compensation for land taken for 
a public use, witnesses will not be allowed to give their 
opinion as to the amount of damages suffered, 465. 

A farmer, may, as an expert, give his estimate of the 
value of farm land really so condemned, but his opinion 
geumy of the value of such realty is inadmissible, 


Opinion of experts in handwriting evidence of alow de- 
gree, 508 

Upon the question of the proper construction of cars, the 
advantages and disadvantages of a particular construc- 
tion and the effect of such construction upon the safety 
with which the cars can be coupled and handled, the 
testimony of experts is competent. Baldwin v. Chicago, 
&c. R. Co., 497. 

Parol to Vary or Show Contents of Writing. 

County treasurer’s record cannot be proved by parol, 38. 

Modern Innovations upon the Rules of Evidence. I. The 
Introduction of Contemporary Parol Evidence to yor 
or Discharge the Conditions in a Written Contract. I, 
Ill. The further discussion of the subject, By Hon. 
Asa Iglehart, 162, 222, 310. 

Bill of exchange; conversation between indorser in 
blank and payee not admissible to explain it, 176. 

Parol proof not admissible to sustain record of proceed- 
ings of city council, 237. 

Resolution of appointment by corporation; parol evi- 
dence to modify written agreement, 324. 

Parol evidence not admissible to explain ambiguous sub- 
scription of ‘20 acres of land” to church, 

On the hearing of a motion to vacate or modify a 14g. 
ment or order, on the ground that it was entered hy 
mistake, parol evidence is admissible, 505. 

Presumption. 

In favor of the proper execution of official acts, 1. 

Of death from absence for seven years, 55; for fourteen 
years, 

No presumption of continuance of disseisin against true 
owner, 76. 

From fact of fire alone, no presumption of negligence 
arises, 236. 

That officer acts within his jurisdiction; certificate of 
acknowledgment, 484. 

Records. 

Records of a person employed by the United States Signal 
Service admissible in evidence, in absence of statute 
authorizing their admission, 422. 
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EVIDENCE—Continued. EXTRADITION. 
Relevancy. Requisites of certificate of authentication; practice, 98. - 


Where a recovery is sought on ground of false represen- 
tations, similar representations made te others relevant, 


Facts tending te show testamentary incapacity are admis- 
sible, even if they antedate the making of the will; the 
difference of timé only affects their weight, which is for 
the jury to determine. Conely v. McDonald, 229. 

Sudden irritability, moroseness, and unprovoked pro- 
fanity, indicating a complete and radical change of dis- 
position, may be shown, in connection with other facts, 
as tending to prove mental derangement. Ibid. 

The plaintiff was assaulted and injured by the defendant, 
while yp omegggge to protect her father in an affray be- 
tween them. Heid, that, while the fact of an affray and 
injury to her father may have been admisible in evi- 
dence, the detailed account of its subsequent conse- 
quences would not be, 287. 

In an action for damages for personal eg , evidence 
showing that a short time before the injury the plaintiff 
effected an insurance on his life is not admissible to 
establish his previous good health, 407. 


Wé'nessce. 
Party to contract competent as witness in his own behalf, 
unless all the original parties with whom contract in 
issue was made, are dead or disqualified, 198. 


EXECUTIONS. 

Money in the custody of the court not subject to levy or 
attachment, 121. 

Corn standing on wife’s land held as general estate sub- 
ject to execution against husband, 155. 

That an execution issued prematurely does not render it 

' void, especially if the motion to set aside the judgment 
is adjourned over to the next term, but “ without preju- 
dice to either party,” and the court on the hearing over- 
rules such motion. Dawson y. Daniel, 185. 

The service of a watchman is not necessary to the title of 
the marshal in and to leasehold levied upon, and his 
withdrawal after levy on the same is no abandonment of 
the levy. Ibid. 

Venditioni Exponas may be used to compel a sale of per- 
sonalty levied on as well asasale of ype f Though 
a she may in case of levy go on and sell after the 
return of the fiert facias without it, yet, in either case, 
it is proper to issue a venditon: exponas when it becomes 
necessary to enforce a sale. Ibid. 

Officer cannot thresh wheat levied upon, 197. 


EXECUTORS AND ADMINISTRATORS. 
Married woman suing as administratrix entitled to suite. 
1. 


tion in favor of coverture in statute of limitations, 

. Liability of Executor or Administrator for the Acts of aCo- 
executor or Co-administrator. Articles by O. F. Bump, 
Esq., 63, 82. 

The Liability of Heirs and Devises on Obligations of An- 
cestor or Testator. Leading article, 103. 

The Missouri statute as to public administration, (1 W. S. 
122), construed and held not to authorize a suit by a pub- 
lic administrator in Missouri against a foreign corp >ra- 
tion dving business there, upon a contract made or to 
be executed in that State, with a citizen of another 
£tate, who neither resided, nor died, nor left any es- 
tate in Missouri. Union Trust Life Ins. Co. v. Lewis, 145. 

County court has jurisdiction only over estates of dead 
persons, 159, 

Proceedings on estate of a person who afterwards ap- 
pears, are absolutely void, 159. 

Widow’s right to allowance in personal estate of deceased 
husband must be claimed before distribution, 233. 

An administrator da bonis non can not maintain a petition to 
review a judgment recovered against his pred 
for any cause. He is neither a party to such judgment 
nor Tua with one who is. The remedies given to 
an administrator de bonis non, in Rev. Stats., ch., 87, § 45, 
46,do not include that of review. Taylor v. Sewall, 
with note, 416. 

Payment of debts collaterally secured, 424. 

Enforcemnent of payment against decedents property in 
hands of heirs, 446. 

Power of sale in a mortgage may be executed by admin- 
istrator qf mortgagee, . 

Trust accepted by proceeding thereunder, not disturbed 
by appointment of administrator, 507. 


EXEMPTIONS. 
[See HOMESTEADS AND EXEMPTION :.] 
EXPERTS, 
[See EVIDENCE. ] 
EXPRESS COMPANIES. 
[See ComMON CARRIERS. ] 











FALSE IMPRISONMENT. 


[See also MALICIOUS PROSECUTION. ] 

A superintendent of insane asylum who, at request of fam- 
ily but without judicial inquisition, receives and de- 
tains a patient who is not in fact insane, though he be- 
lieves him to be so, is not liable to an action for false 
imprisonment, 135. 

In action for, evidence of facts showing that plaintiff was 

ilty of offense for which arrest was made, admissible 
in mitigation of exemplary damages, although such facts 
—— a justification, and were unknown to defend- 
ant, 155. 


FALSE PRETENSES. 


The offense of obtaining property by false pretenses can 
not be committed when the party charged obtains no 
more than is rightfully due him, by whatever fraudulent 
means or devices he thus obtains it, 389. 


FALSE REPRESENTATIONS. 


A number of pigs were sold by auction in a public market 
subject to certain conditions of sale which provided tha 
no warranty would be given, and that the animals should 
be removed “with all faults.” Shortly after the sale it was 
found that the pigs were infected with typhoid fever, 
from which the greater part of them died. Held, that 
the seller of the pigs had not been Feed of misrepre- 
sentation by conduct, and was not liable in action for 
misrepresentation at the suit of the purchaser, although 
he knew they were infected. Ward v. Hobbs, 5. 

Where a sheriff,in selling real estate under an execu- 
tion, makes a statement, in good faith and without any 
intent to deceive, to the effect that no incumbrance 
exists upon the land, except the wife’s dower in same, 
and it turns out that an estate of homestead exists in the 
land which, however, at the time was not known to the 
sheriff, an action of tort, in the nature of deceit, cannot 
be maintained against the sheriff by one who relied 
upon the representations and bought in the property at 
the sale. Tucker v. White, 67. 

Where one has induced another by false representations 
to enter into partnership with him, equity will relieve, 

When contract obtained by false representations will not 
be set aside, 345. 

One induced to sell by fraud and fadse pretenses may 
avoid the contract, but if the buyer in the meantime has 
parted with the thing sold to an innocent purchaser, the 
title of the latter cannot be defeated by the original 
seller, 403. ‘ 

Where goods are, fraudulently obtained on credit, the 
seller may rescind the contract of sale in toto, and 
bring trover or replevin for the goods before the time of 
credit has expired. But to sue for the price of the 

oods sold is a waiver of the tort, and an affirmance of 
the sale, and if brought before the expiration of the 
time of credit, the action is premature, 427. 

A representation to be fraudulent must be false, and the 
person making it must know it to be false, 446. 

Of the value of land, to induce another to execute a lease, 


Fraudulent representation of solvency of maker of prom- 
issory note; evidence of general reputation among 
traders and others admissible to prove fact of insolv- 
ency, 466. 


FEDERAL COURTS. 


[See JURISDICTION; PLEADING AND PRACTICE; RE- 
MOVAL OF CAUSES.] 


FINDE:’. 
Of property no right to reward from owner; only entitled 
to cost of preservation, 23. 
FIRE INSURANCE. 
[See INSURANCE Law.] 
FIRES. 
[See NEGLIGENCE. ] 
FIXTURES. 
Boilers situated in cotton mill and used to supply steam 
thereto are, 177. 
If fixtures which lessee has right to remove are left after 
ng my is surrendered, without agreement resery- 
ng to the lessee the right of removal, the lessor takes 
them, 486. 
Fact that lessees, before ig cannig f the possession, 
asked the lessor if they might leave the fixtures in the 
room rented, which was a store, and that the lessor re- 
ony he was willing they should be left, as they might 
elp him te rent the store, not a license to the lessees to 
/ re-enter and remove such fixtures, 486. 
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FORECLOSURE. 
[See MORTGAGE; RECEIVER. } 


FOREIGN CORPORATIONS. 
[See CORPORATIONS. ]} 


FORGERY. 

Issue of counterfeit medical diploma, 81. 

Unauthorized issue of county bonds not forgery in third 
degree, 96. 

Testimony of married woman that her signature to a 
mortgage is a om ig will not overcome certificate of 
acknowledgment, 196. 

The defendant held genuine negotiable notes against A. 
He made others like them, and on payment gave up the 
false ones and kept the genuine ones: Held, forgery, 

Interlineation of a lease to make it conform to what 
was the understanding and agreement of the parties at 
the time it was executed, not forgery, 464. 

General evidence that defendant is a bad man, not ad- 
missible in a forgery case, 464. 


FORNICATION. 

No action can be maintained for infecting with venereal 
disease where the plaintiff has consented to the unlaw- 
ful connection.. Hegarty v. Shine, 111. 

FRAUD. 

If a party having charge of the poogeny of others, so 
confounds it with his own that the line of distinction 
can not be traced, all the inconvenience of the eonfu- 
sion is thrown upon the gt 4 who produced it, and it 
is for him to distinguish his own property or lose it. 
Jewett v. Dringer, with note, 88. 

A junk dealer, by fraudulent collusion with the employees 
of arailroad corporation, obtained large quantities of 
old iron, etc., at much less than its actual weight or 
value. On delivery it was thrown indiscriminately on 
other heaps of old iron, etc., belonging to him, so as to 
be indistinguishable. Held, that he must forfeit the 
whole mass to the company. Ibid. 

Agent may be held personally liable for fraud, 326. 

Setting aside deed on ground of undue influence, 345. 

Evidence of fraud necessary to enable vendor to annul 
sale, 429, 


FRAUDULENT CONVEYANCES. 

[See FRAUDULENT SALES AND CONVEYANCES. ] 
FRAUDULENT REPRESENTATIONS 

[See FALSE REPRESENTATIONS. ] 


FRAUDULENT SALES AND CONVEYANCES. 
Continued possession by grantor of goods sold, conclu- 
sive evidence ef fraud, 19. 
Visible indication of actual change of ownership neces- 
sory to render conveyance valid against creditors, 19, 


GAMING. 
[See WaGERS.] - 


GARNISHMENT. 

Debtor can not be required as garnishee to pay his debt 
to his creditor’s creditor at a time or place at which it 
could not be recovered from him by his own creditor, 

In garnishee proceedings in a court of one State against 
a resident thereof, where such court has obtained juaris- 
diction of the principal debtor, fact that garnishee’s in- 
debtedness to the latter is payable at a particular place 
in another State, where such principal debtor resides, 
is no defense, 119. 

— to garnish money deposited in bank one as 
sheriff for a debt due by him as an individual, 217. 


GUARANTY. 
[See SURETYSHIP AND GUARANTY. 1] 


GUARDIAN AND WARD. 

Eftect of marriage of female guardian, 75. 

Appointment of second guardian void, 75. 

Statement in Brandt on Suretyship and Guaranty that 
“a suit against the sureties on a guardian’s bond is sus- 
tainable without a previous liquidation of the amount 
due by the guardian” criticised, 188, 180. 

Notice by master in chancery taking testimony to guard- 
ian of infant defendants necessary ; testimony thus tak- 
en without notice not admissible, though guardian has 
made no objection at hearing, 217. 

Liability of surety for conversion by guardian of ward’s 
money, 237, 

~ on guardian’s bond; conclusiveness of settlements, 


Use by guardian of money of ward in his own business a 
conversion for which he is liable on his bond, 325. 








_—_~ ———_ 


GUARDIAN AND WARD—Continued. 
Selling or assigning away the property, including choses 
in action of the ward, by the guardian for his own use, 
aconversion. Ibid. 


Where the assets converted are the proceeds of real es- 
tate of the ward, only the additional bond given to se- 
cure such proceeds is rendered liable by such conver- 
sion, Ibid, 

Where a guardian has converted the assets of his ward, 
redress must be sought upon his bond in force at the 
time of the conversion. id, 

In asuit on such bond the plaintiff may go behind the 
several reports made by the guardian and inquire into 
the real condition, from time to time, of the assets 
which had come into the hands of such guardian, 326. 

Guardian has no authority to make contract for neces- 
sary repairs of dwelling house owned by ward, 423. 


HABEAS CORPUS. 


Waiver of preliminary examination will not estop de- 
fendant to aver or prove, upon a trial of a writ of habeas 
corpus, that the evidence against him is insufficient to 
warrant his detention, 198, 


HIGHWAYS. 


A perpresture can not be punished under an indictment 
or obstructing a street, 59. 

Record of indictment and judgment against J for ob- 
structing a street not admissible on subsequent trial of 
J and A for obstructing same street, 59. 

A “bycicle” is a carriage, within the English statute, 423. 

Ohio act providing new remedy against those who place 
obstructions in public highways, applies as well to ex- 
isting obstructions as to those subsequently placed 
therein, 

Measure of damages is cost of removing obstruction and 
restoring highway to former condition, 484. 

Road may be acquired by use by public acquiesced in by 
owner for ten years, 504. 

When and how highway is dedicated to public, 505, 


HOMESTEADS AND EXEMPTIONS. 


Widow’s right to homestead in her deceased husband’s 
estate is determined by the law in force at date of hus- 
band’s death, without regard to changes subsequently 
made, although such change is made prior to applica- 
tion for homestead. Brown v. Stratton, 46. 

Whilst a marriage de jure exists, the husband is a “ head 
of a family” though composed only of his wife who has 
ee. and is living apart from him at his death. 

Fact that such homesteader, after such abandonment, 
rents out the homestead and permits the tenant and his 
family to occupy the house situate thereon, reserving 
only one room for himself, does not deprive him of the 
character of a “head of family” under the homestead 
act. Ibid. 

Where the title to the tract upon which the house of the 
homesteader is situate ceases at his death, the home- 
stead — is not thereby extinguished, but his widow 
may claim homestead in adjoining and contiguous tracts 
used therewith, in the full quantity and quality allowed 
by the statute. Ibid. 

In a suit by a widow out of possession against an admin- 
istrator of her deceased husband, to have her rights of 
homestead determined in the real esvate of her de- 
ceased husband, the — court may order posses- 
sion of the homestead to which she is entitled, to be de- 
livered to her. An action of ejectment is not necessary 
in such case. 

Construction of terms “ other articles and necessaries ** 
and “wearing apparel,” as used in the bankrupt law, 86. 

As homestead can not be alienated without consent of 
both husband and wife, recognition by husband of con- 
tract which both were induced to make does not estop 
wife, 157. 

Partition of homestead, 157. 


Motion to quash sheriff’s return setting off exemption, 
the proper proceeding when the exemption can not be 
claimed against judgment on which the execution is- 
sued, 284. 

A wife has power to ratify a defective and void oo 
ance of her husband wherever her husband could ratify 
such an act, 407. 

School pe yet not subject to execution for debt, and 
equity will enjoin sale thereunder, 426. 

A married man, whose wife has deserted him in another 
State, who removes to Missouri, and maintains improper 
relations with another woman, who lives.with him here, 
is a housekeeper and “head of a family,” and as such 
is entitled to claim homestead exemption in house and 
lot used and occupied by himself and paramour. White- 
head y. Tapp, 461. 

Right of minor children to occupy homestead after death 

of householder. Loeb v. McMahon, 492. 
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HOMESTEADS AND EXEMPTIONS—Continued. 


The wife of A is seized of property in her own right, which 
they occupy with their children as a homestead. A’s 
wife dies and he marries again. Shortly afterwards, A 
executes a mortgage upon the premises, and thereafter 
upon default of payment the property is sold, and the 
purchaser sues for possession. Held, ona bill filed b 
the minor children to enjoin the prosecution of sai 
suit and to have declared void the sale under the trust 
deed, that their homestead right in the premises, until 
they arrive at the age of twenty-one, is superior to the 
right of the husband as tenant by the curtesy conveyed 
to a third person. Loeb v. McMahon, 492. 

Effect of statute providing that no conveyance of home- 
stead shall be valid without signature of wife thereto, 


HO MICIDE. 

A struck B with his first knocking him down, whereby he 
was trampled upon by a horse and killed. Held, that he 
was not guilty of manslaughter, lly 

Advising another to commit suicide amounts to murder 
if advice is followed, 203. 

‘The words “other felony,” u-ed in the section of the 
statute specifying the kinds of murder which constitute 
that grime in the first degree (1 Wag. Stat., p 445, sec. 
1), refer to some collateral felony, and not to those acts 
of personal viol to thed d which are neces- 
sary and constituent elements of the homicide itself, 
and are, therefore, merged in it, and which do not when 
consummated, constitute an offense distinct from hom- 
mg State v. Shock, with note by Hon. J. H. Shank- 

n, 207. ‘ 

As the first section of the statute includes only such mur- 
ders as were murders at common law, can ‘he words 
“other felony” be held to include offenses wuaich were 
not felonies at common law, quere? Ibid. 

The doctrine of the case of State v. Green, 66 Mo., 631, 
which is to the effect that an indictment charging a de- 
fendant with a willful, deliberate and premeditated 
murder, is supported by proof of a murder committed 
in the perpetrution or attempt, to perpetrate a collateral 
felony, commented on and approved. Ibid. 

One who in trying to frighten a female by snapping a re- 
volver at her kills her, is guilty of manslaughter, 407. 


HUSBAND AND WIFE. 
[See also DIvORCE; HOMESTEADS AND EXEMPTIONS; 
MARRIAGE. | 





Married woman suing as administratrix entitled to excep- 
tion in favor of coverture contained in the statute of 
limitations, 41. 

Reformation of the Deed of a Married Woman. Leading 
article by “F.’’ 42. 

Married woman assuming mortgage on real estate con- 

vere to her liable theron, 74. 

Husband bound by covenants in deed conveying separate 
property of wife, 79. 

Effect of deed and mortgage of married woman, 75. 

The real estate of a bankrupt was sold by the assignee, 
at public sale, in pursuance of an order of the bank- 
ruptcy court directing the same to be made, subject to 
the lien of a certain mortgage, but free and discharged 
from all other liens and incumbrances. Held, that the 
dower of the bankrupt’s wife was not divested by the 
sale. Lazear vy. Porter, 126. 

‘Conveyance by married woman, over eighteen and under 
twenty-one years of «ge, in which husband joins, can 
not be avoided on ground of infancy of seme covert, 178. 

‘Gift by husband to wife ; subsequent chattel mortgage to 
creditors ; change of possession, 197. 

Post nuptial contract between husband and wife will not 
be enforced against creditor of husband, when, 216. 

Conveyance by insolvent husband to wife of lands pur- 
chased in his name with separate estate of wife not in 
fraud of creditors, 233. 

Effect of judgment by default against married woman ; es- 
toppel, 238. 

The expenses of the funeral of a wife must be paid by the 
husband and cannot come out of the wiie’s estate, 241, 

Liability of husband for board of wife and child living 
apart from him against his will, 266. 

toed of children; right of wife after death of husband, 


Effect of husband’s doing business with separate proy- 
erty of wife, 283. 

In February, 1873, B, a widower residing in Kansas, cor- 
responded with L, a widow residing in Indiana, with a 
view to marriage. In such correspondence, he repre- 
sented that he owned two good farms in Kansas. In April, 

, he executed a voluntary conveyance of the farms to 
two minor children of his, then residing with him. In 
May, gis, he visited Indiana and there became engaged 
to L, &nd in August, 1873, they were married. The deed 
was not recorded until five days after the murriage, 
and L knew noting of its existence until some years 





HUSBAND AND WIFE—Continued. __ 


thereafter. After the marriage they lived together as 
husband and wife, and he made ample provision for her 
support, as well as the support of her two children by 
her former husband. No evidence was given of the 
amount of B’s property at the time of said conveyance 
or since. He/d, that a judgment against her in an action 
to set aside such conveyance as a fraud upon her martial 
rights was not, under the circumstances, erroneous, and 
must be affirmed. Butler v. Butler, 295. 

Would any voluntary ante-nuptial conveyance by either 
husband or wife be, under the laws of Kansas, a fraud 
upon the martial rights of the other party, que@re. Ibid. 

Under thé Married Woman’s Acc of Illinois (act of 
March 27, 1869), the specific performance of a wife’s 
contract to cunvey to her husband her sole and sepa- 
rate estate can not be decreed by a court of equity. 
Hogan v. Hogan, 316. 

Right of widow to alienate her real estate, 325. 

Personal property belonging to wife sold by husband; 
title, 326. 

Liability of husband for debts of wife after separation 
by mutual consent, 365. 

Working a farm a “separate business” under Massachu- 
setts statute, 386. 

The gravamen of the action for crim. con. is the criminal 
conversation, anc the husband can not, if he fail to 
prove that, recover therein for the loss of his wife’s 
society, even though caused by defendant, 407. 

Husband permitting his wife to sue for expenses in- 
curred while suffering from personal injuries, is estop- 
ped from afterwards claiming upon the same cause of 
action, 407. 

When deed from husband to wife will be enforced, 424. 

Rents and profils of a married woman’s separate estate 
can not be subjected to the payment of her note, al- 
though, by the note itself, she agreed to pay it from her 
own separate property, 424. 

Proof that the prisoner was a married woman, and that 
the criminal act was done in the presence of her hus- 
band, raises a presumption of coercion, which may be 
rebutted by proof that the act was done while she was 
not so immediately near him as to be under his control. 
State v. Fitzgerald, 460. 

An appeentes to live separately is not illegal and will be 
enforced, 462. 

A wife may maintain an action for the loss of the society 
and ee of herbusband, against one who 
wrongfully induces and procures her husband to aban- 
don or send her away. But the acts of defendant caus- 
ing the injury must have been malicious. Westlake v. 
Westlake, 473. 


ICE. 
Conversion of, by permitting it to melt, 119. 


IDEM SONANS, 
[See CRIMINAL LAW AND PROCEDURE. ] 


ILLEGAL CONTRACTS. 
[See CONTRACTS ; NEGOTIABLE and ASSIGNABLE PAPER. ] 


INDIANS. 


‘The Cherokee tribe of Indians hold their lands by a ttle 
different from the Indian title by occupancy. They de- 
rived it by grant from the United States, /t is @ base, 
qualified or determinable fee, without the right of rever- 
sion, but only a possibility of reversion in the Unit.d 
States. United States v. Reese, 453. us 

The lands of the Cherokee tribe of Indians can not, there- 
fure, be held to be “ lands of the United States,” in the 
sense of the language used in section 5388 of the Re- 
vised Statutes of the United States. Ibid. 


INDICTMENTS. 


[See CRIMINAL Law AND PROCEDURE and the various 
special titles. } 


INFANCY. 

Where infant who had given a promissory note paid part 
of it when he became of age, and afterwards by will 
directed his ‘just debts” to be paid, estate held not 
not liable for balance of note, 24. 

Infants; wards of court; beeen pe agreement as to 
religion ; parental right to control children’s education ; 
personal examination of young children by court, 55. 

Conveyance by married woman over eighteen, and under 
twenty-one years of age, can not be avoided on grounds 
of infancy of feme covert, 178. 

Real estate of infant can not be subjected to payment of 
board and tuition by contract of father, 216. 

Custody of children; rights of wife after death of hus- 
band, 266. 

At what age infants’ responsibility for negligence com- 
mences, 306. 
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INFANCY—Continued. 

Disaffirmance of deed by infant; what necessary to valid- 
ity of second conveyance, 325. 

Money voluntarily paid by minor under contract from 
which he has derived no benefit may be recovered back. 
Shurtleff v. Millard, 419. 

When a minor sues for the value of work done under a 
contract which he has repudiated, he may recover on 
quantum meruit the value of his services, less the estim- 
ated injury to the defendant arising from the broken con- 
tract, semble. Ibid. 

The conditions of an auction sale required $180 to be paid 
at the time of sale by a purchaser. 8S, a minor, bid off 
the pr perty, paid $40 of the required $180, made a de- 
fault in paying the balance, and repudiated the contract 
of purchase, The property was again advertised and 
sold. Whereupon 8, still a minor, brought assump- 
sit for the ow by him. Held, that he was entitled 
to recover. eld, further, that the defendant was not 
entitled to deduct from the $40 sued for, the expenses 
imposed on him by the plaintiff's act. Ibid. 

What is meant by “ maturity” of female, 464. 


INJUNCTION. 
[See also NUISANCE; WAGERS. ] 


To enjoin prosecution of -action in foreign country, 21. 
To restrain publication of threatened libel, 61. 
Vexatious bringing of suits may be enjoined, 366. 
INNKEEPER. 
[See BAILMENTS. ] 
INSANITY. 
[See FALSE IMPRISONMENT. | 


Record of appellate court adjudging him insane four 
years previous, admissible under plea of insanity in 
criminal case, 156. 

Suicide as evidence of, 222. 

Innocent purchaser from lunatic before inquest, 285. 

Settlement of pauper not affected by, 407. 

INSURANCE LAW. 
Fire Insurance. 

Averments of conditions precedent in action on policy, 

Insurer estopped from denying truth of representations 
made by agent, 99. 

Construction of “ unoccupied ” in policy, 285. 

Technical forfeitures not favored, 325. 

Mortgagor and mortgagee of chattels have insurable in- 
terests therein, 325. 

Misrepresentations as to value of article insured — an 
oil painting, 345. 

Loss payable to one to whom policy not issued, 446. 

Effect of covenant of other insurance, 446. 

False representations may avoid policy though they are 
not warranties, 506. 

Demand for additional proofs not waiver of false repre- 
sentations, when, 506. 

Life Insurance. 

Construction of endowment policy; forfeiture, 17. 

When license of company to transact business has been 
revoked, money paid agent as premium, in ignorance 
of such revocation, may be recovered back, 18. 

If policy issued is different from what agent represented 
it would be, premium may be recovered back, 78. 

One not a party to a life policy cannot avoid it for fraud, 
or recover back premiums, even though he caused the 
insurance to be effected and paid the premiums, 78. 

A sing.e woman, dependent on her brother, has an insur- 
able interest in his life, 204, 

A circular addressed by a company to its shareholders, 
stated that it would not insist upon forfeiture of its 
— because of non-payment of interest thereon: 

eld, a waiver of the right to insist on a forfeiture for 
non-payment of interest which was available to policy- 
holders in a court of law, and that therefore there was 
no necessity for equity to interpose to enjoin the com- 
pany from setting up the forfeiture by way of defence 
In an action at law, 241. 
Pgtiee of condition that assured must be temperate, 


Circulars issued by life insurance companies as waivers 
of conditions in policies, 349. 

Claims on life policies matured by death, and claims on 
endowment policies, on which have been paid all prem- 
iums that could be required had the company continued 
to be solvent, should be paid by the receiver of an in- 
solvent mutual company in the order of the death of the 
party insured, and the time stipulated for the payment 
of said endowment policies. Vanatta v. New Jersey 

. Co., 440. 





INSURANCE LAW—Continued, 


Living policy holders in an insolvent mutual company, 
have no surrender value attached to their policies, but 
are liable to be called upon to make up assets sufficient 
to pay all death claims and endowment policies due 
before the decreed insolvency of the company. Ibid. 

Existing policy holders cannot use their policies as off- 
sets to claims cr them for money borrowed of the 
company. Ibid. 

The not fairly answering a question as to proposals made 
to other offices is a concealment of a material fact suffi- 
cient to avoid the contract, 462. 

Where there was appended to the question, and signed 
by the proposer, a declaration that the above written 
particulars were true, and an agreement that they 
should be the basis of the contract: Held, thatthe pro- 
poser could not contend that any question was not ma- 
terial, 462. 

Waiver of forfeiture for non-payment of premium, 465. 

Marine Insurance. 

What is a deviation, and its effect, 199. 

Vessel “at sea” within terms of policy when in foreign 
port against will of master, 204. 

Proof of loss; waiver, 505. 

Where a vessel is lost by a peril insured against, insurer 
liable, although loss might have been avoided by the ex- 
ercise of care, 505. 


INTEREST. 


Voluntary payment of more than legal rate; excess can- 
not be recovered back, 199. 

The allowance of compound interest, 204. 

mages can be implied on security only at statutory rate, 





Runs dn recognizance from date of forfeiture, 233. 

Computation of, 349. 

Where a security is originally void for usury, another se- 
curity substituted therefor is still affected by the orig- 
inal usury, 371. 

Usury law cannot be evaded by devices, 371. 

The history of usury laws, 371. 

Retroactive Effect of Statutes Abolishing Usury Laws. 
Article by W. P. Wade, Esq., 430. 

One of two executors loaned moneys of the estate on 
bond and mortgage, reserving usury thereon, and ap- 
propriating it to his own use. On foreclosure by ex- 
ecutors on behalf of estate: He/d, that such usury 
could be set up as a defense, 508. 

Ustry cannot be set up by second mortgagee in action to 
foreclose prior mortgage, 505. 

INTERPRETATION. 

“Ag” 217. 

“Assessments,” 427. 

“As soon as possible,” 365. 

“At sea,”’ 204. 

“ Bad or doubtful debts,”’ 444. 

* Beyond the seas,” 55. 

“ Carriage,” 423. 

“Children,” 462. 

“ Counterfeit sovereign,” 369. 

“Cruel and unusual punishment,”’ 324. 

“ Debts,”’ 203. 

“ Different sects,”’ 347. 

“ Employee,” 507. 

“Enjoy,” 74. 

“ Estate, property and effects,” 365. 

“Forcible,” 156. 

“ Foreign corporation,” 386. 

“ Found,” 333. 

“General nature,” 58. 

“Good cause,” 344. 

Good will and business,” 161. 

“ Habit of getting intoxicated,” 196f 

“ Habit of drunkenness,” 347. 

“ Head of a family,” 42, 461. 

“ Heirs,”’ 136, 245. 

**Incumbrances,”’ 461. 

* Just debts,” 24. 

“Lands ef the Ugited States,’’ 453. 

“ Legal representatives,” 463. 

“ Maturity,” 464. 

“ Mistake,”’ 236. 

‘Naked girls,” 19. 

“ Obstructed or hindered,”’ 156. 

* Officer,” 507. 

“Or,” 195, 464. 

“ Other articles and necessaries,” 86., 

** Other felony,” 207. ‘ 
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INTERPRETATION—Continued. 


“ Others,” 221. 

“ Outward mark or show of business,” 385. 
“ Owner,” 462. 

“ Peril of the sea,’’ 204. 

“ Public good,” 59 

* Public resort,” 216. 

“ Purchaser for a valuable consideration,” 116. 
** Reasonable cause,” 174. 

“Sales,” 80. . 

“Separate business,” 385., 

**Shop,”’ 177. 

“Ten days,’’ 505. 

“Unoccupied,” 285. 

* Vacaney,” 425. 

“Value,” 61. 

“ Wanton or obscene language,’’ 286. 
“Wearing apparel,” 86. 


INTOXICATING LIQUORS. 

[See Liquor Laws; “CIVIL DAMAGE”’ Laws. 
JOINDER OF ACTIONS. 

[See PLEADING AND PRACTICE.] 
JOINT AND SEVERAL LIABILITIES. 

The Release of Joint Obligors. Leadiug article, 330. 


JUDGES AND LAWYERS. 
[See LAW AND LAWYERS. ] 


JUDGMENTS AND DECREES. 


That return of service on an original notice fails to show 
date of such service will not render the judgment 
based thereon, subject to collateral attack, 98. 

A motion to set aside judgment made four years after 
judgment rendered, is a collateral proceeding, and not 
a direct attack upon the judgment, 98. 

Power of court to set aside judgment against two defend- 
ants on motion of one only, 101. 

Testimony of married woman that her signature to a 

+ Mortgage fs a forgery will not overcome certificate of 

_ acknowledgment, 196. 

Receipt on judgment docket may be contradicted, 366. 

That an action to set aside a judgment onthe ground 
that it was obtained by perjury or fraud is not main- 
tainable, semble. Flower v. Lloyd, 415. 

In an action on a judgment of a foreign court of lim- 
ited jurisdiction, its jurisdiction in the case must be 
averred, 427. 

In a suit upon the official bond of a justice of the peace, 
alleging the fraudulent entry of a judgment in favor of 
the relator for $66, when it should have been for $166: 
Held, that the judgment was conclusive and could not 
be attacked collaterally, either in a pleading or by evi- 
dence, 465. 

The lien of judgments of Federal courts, 469. 

That plaintiff was defeated in former action of re- 
levin, because necessary demand had not been made, 
oes not estep him from maintaining a second ac- 

tion, 39. 
ties not sufficient to invalidate ajudgment when 
attacked collaterally, 78. 

Valid ae conclusive on parties and privies; illus- 
tration, 137. 

A person is not concluded by a judgment or decree ren- 

ered in ajudicial proceeding, he at the time having no 
legal capacity to sue or defend, In an action by one 
formerly a slave for false imprisonment: Held, that 
the plaintiff was not bound by a decree of a Kentucky 
court edjudging her to be a slave, for the reason that 
by the law of that State a slave was not a competent 
party toa suit. Wood v. Ward, 188. 

Judgment no bar to subsequent action not between 
same parties or their privies, 286, 


JUDICIAL SALES, 


Foreclosure of mortgage; sale of mill and machinery, 
oy estate, and water power together, when proper, 

The rule of eaveat emptor applies to atheriff’s sale; hence 
a purchaser at such a sale can not object to taking a 
deed, and paving the purchase-mopey, on account of 
a defect in title when the sale is fair 471. 

Asale by asherift, to satisfy an execution, of goods locked 
up in an apartment of a house, and not exhibited to 
the bidders, is void, 471. 


Reversal of judgment or decree, under which a sale is 
made, does not affect the title acquired by the pur- 


chaser at the sale. The reversal is no ground for 
qnashing 








JUDICIAL SALES—Continued. 


This rule applies when the purchaser is plaintiff in the 
reversed judgment the same as if he were a stranger. 


JURISDICTION. 

Of equity to enjoin the prosecution of an action in a for- 
ign country, 21. 

One suit in equity will not lie to enjoin the execution of 
process issued in another such suit, whether the sec- 
oud suit is brought in the same or another court, by a 
party or by « stranzer to the first, 325. 

Property in custody of another State court may be re- 
plevi-d; circuit and district courts of State are co-or 
dinate tribunals created by the same power, a.d there 
is not the reason for jealously guarding them from inter- 
ference from each other in matters of jurisdictio» that 
exists between tiie Federal and State courts, 405. 


JURY. 


[See also (. RIMINAL LAW AND PROCEDURE; PLEADING 
AND PRACTICE. ] 
Mr. Justice Miller on the jury system, 35. 


JUSTICE OF THE PEACE. 


[See also OFFICES AND OFFICERS. ] 

Jurisdiction of; effect of increas«d verdict on appeal, 

Judicial officers, as judges of courts and justices of the 
peace, although they may be impeached for corrupt 
actions, can not be held pecuniarily responsible to the 
party injured, 465. 

Is a justice of the peace civilly liable for his official acts. 
Query, 307; answers, 328, 388, 447. 

LACHES. 

Delay of party in rescinding fraudulent contract does 
not take away his right to rescind, unless third parties 
have meanwhile obtained rights, 157. 


LANDLORD AND TENANT. 

Goods held for sale on commission not liable for distress 
for rent, 96. 

Lessor’s covenant to rebuild wooden building discharg- 
ed by city ordinance prohibiting the erection of wood- 
en buildings, 119. 

Constructive eviction by acts of omission on part of 
landlord, 327. 

Constructive possession by retaining keys, 327. 

Construction of covenant “not to affix or permit any 
outward mark or show of business to be affixed to the 
premises,” 

A clause ina as ye that until the lease is 
executed the intended lessee shall hold the land at the 
rent and subject to the conditions to be contained in 
the lease, creates a liability on the part of the intended 
lessee to pay the sum reserved by way of rent, although 
no tenancy has actually existed, 403. 

A covenant iu a lease not to carry on any “business” nor 
ermit ee broken by use of premises for 
ospital, 423. 

A condition in a lease to pay all “assessments” does not 

include taxes, 427. 

Covenant with the “owners or owner” of certain land; a 
lessee held an “owner” within the covenant, 462. 

A lessee can only maintain an action for the rent of 
leased premises against his assignee after he has paid 
the lessor for breach of the covenants of the lease by 
the assignee. 344. 

Although a lease of real estate need not be under seal, 
yet where it is so made an indorsement on the back of 
such lease made afterwards, and signed by the lessor 
for the reduction of the rent provided for in the lease, 
can not be allowed in evidence to vary the terms of the 
lease. Loach v. Farnum, 352. 

Evidence of payment and receipt of the reduced rent for 
three months after the making of the indorsement by 
the lessor, is not admissible to vary the original con- 
tract. Ibid. 

Which has priority—sheriff’s execution, or landlord’s sub 
sequent distress? Query, 488; answer, 508. 

LARCENY. 

Criterion of value in larceny, 61. 

To sustain conviction for larceny of any e, record 
most show evidence of value of article stolen, 76. 

— of guilt from possession of stolen goods, 


LAW AND FACT. 
[See EVIDENCE.| 
LAW AND LAWYERS. 
The taxation of lawyers, 1,8. 
Mr. Justice Miller on the tenure and salaries of judgse, 
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LAW AND LAWYERS—C on tinued. 


The necrology of the bench and bar for 1878, 20. 

Personalities in arguments before Supreme Court con- 
demned by C. J. en 40. é 

The block in the Missouri Supreme Court; Governor 
Phelps’ message, 60. 

Judge Blodgett’s case, 160, 200. 

Was Shakespeare a good lawyer? 238, 

The disbarment of F. J. Bowman, 268. 

Judge Treat’s visit to Europe, 348. 

The resignation of Judge Dillon; interview with Mr. Jus- 
tice Miller as to, 448; address of the Kansas bar, 508. 

Judge Treat in England, 488. 


LAW REFORM. 
Suggestions upon Code Procedure and Code Revisions. 
Article by Hon. As Iglehart, 411, 450. 
Mr. Justice Miller on the removal of judges and the jury 
system, 35. 
Mr. Justice Miller on recent changes in procedure, 53. 
LEADING ARTICLES AND LEGAL ESSAYS. 
[See the various special titles. ] 


LEAD PENCIL. 
Memorandum under statute of frauds may be signed in, 


LEAP YEAR, 
[See Days.] 
LEASE. 
[See LANDLORD AND TENANT.] 


LEGAL EDUCATION. 
Admission to the Bar in England. 
Whittaker, Esq., 123. 


LESSOR AND LESSEE. 

[See LANDLORD AND TENANT; LEASE. ] 
LIBEL. 

[See SLANDER AND LIBEL.] 
LICENSE. 

[See also TAXATION. ] 


To publie to fish in small lakes and ponds throughout the 
State may be presumed, 119. 


LIENS. 


[See also ADMIRALTY AND MARITIME LAW; MECHAN- 
1c’s LIEN.) 

That one who sells property knows that it will be put to 
an illegal use will not deprive him of the right to en- 
force a lien upon the property in the hands of an officer 
having it in custody, 498. 

Property of guest of hotel not exempt from lien of 
landlord because exempt from general execution, 407. 

LIFE INSURANCE. 

[See INSURANCE LAw.] 

LIMITATION. 

Where statute once commences to run, fraudulent con- 
cealment does not operate to interrupt the bar from be- 
coming complete by lapse of time limited for the com- 
mencement of «ction, 57 

Where agent living in one State collects money for prin- 
cipal living in another, and fails to pay over, stutute 
does not commence to run until demand made, 78. 

What is sufficient promise to revive barred debt, 121. 

Delay not assented to by the ag oy | in writing, does not 
prevent statute from running in his favor. Provision 
that the statute of limitation shall not apply “to any 
delay assented to by the surety in writing,” is equiva- 
lent to declaring that it shall apply to any delay not so 
assente:i to, 156 

An action is not “obstructed or hindered” within the 
meaning of the statute, by a verbal promise to pay the 
debt at a future date, 156. 

The words “or otherwise obstruct or hinder his bein 
sued,” as used in the statute, import such acts as woul 
hinder and prevent the creditor from bringing suit, not- 
withstanding he desired to do so, 156. 

Statutes of limitation of a State can not bind the United 
States, 181 

When time commences to rnn on implied contract, 235. 

Statutes of Limitation as Applicable to Patent Rights. 
Leading Article, 491. 

Statute of March 16, 1869, requiring actions for the en- 
forcement of rights of individuals under acts of incor- 
— or by operation of law, which accrued prior to 

une 1, 1865, to be brought before the Ist of January, 
1870, does not affect claims against estates when the State 
law gives a certain time for administrators to ascertain 
the condition of the estate and creditors to file their 
claims. Mills v. Scott, 392. 


Article by W. H. 





: 
: 








LIMITATION—Continued. 
Moneys collected by a collecting agent, and not paid over, 
do not constitute a trust fund such as prevents the 
running of the statute of limitations, 427. ‘ 
In suits against stockholders in National Banks, 444, 
In patent suits, 445. 
May successive disabilities—such as infancy and the sus- 
pension of the statute by war—be taken advantage of 
to —— the statute of limitations. Query, 240; answers, 





LIQUOR LAWS. 

[See also “‘ CIVIL DAMAGE” Laws. ] 

Indictment for selling liquor to inebriate must allege that 
defendant knew that the party to whom he sold was an 
inebriate, 118. 

Necessary averments in indictments for selling liquor 
without license, 118. 

Construction of statute against or liquor to one in 
the “‘ habit of getting intoxicated,” 196. 

Or in “ place of public resort,’’ 216. 

Evidence of intoxication, 235. 

Unlawful sale of liquor legalized by subsequently obtain- 
taining license covering day of such sale, 406. 

LUNATIC. 
[See INSANITY.] 
LOTTERIES. 

Scheme for the sale of a tract of land, in lots of unequal 
value, to be distributed among the purchasers by 
chance, by means of tickets or numbers bought at a fixed 
price greatly exceeding that of a > cong | of the lots, 
held to be within the law prohibiting lotteries. al- 
+ — ee according to the scheme there were no blanks, 


MALICIOUS PROSECUTION. 
[See also FALSE IMPRISONMENT.] 
Malicious institution of bankruptcy proceedings ground 
for action, when, 134. 
— of suit not evidence of want of probable cause, 


Action for malicious prosecution of civil suit will not lie 
unless defendant has been arrested, 

Advice of justice of the peace not being a person admit- 
ted to practice no justification, 286. 

“ A person cannot lawfully invoke the aid of the criminal 
process of the land to have decided a question of prop- 
erty or other civil right’ This instruction in an action 
for malicious prosecution held, correct, 347. 


MANDAMUS. 

The peremptory writ of mandarus will not, except under 
special circumstances, command a levy of taxes to pay 
a judgment against a municipal corporation, at any 
other than the time of its next annual tax levy. Wis- 
dom v. City of Memphis, 109. 

Mandamus is substantially a civil remedy only; and the 
consequences of a failure to make return to the altern- 
ative writ are similar to those following a failure to 

lead to a declaration atlaw. Sucb default can not en- 
arge the legal rights of the relator in the premises, 
Moore v. City of Memphis, 109. 

Will not lie to compel mere voluntary associations to re- 
store to membership persons who have been suspend- 
ed from the privileges of such organizations, 264, 

Against county officers, 323. 

When court can not grant, to compel payment of munic- 
ipal bonds, 344. 

Proper remedy for collection of indebtedness of school 
board, 426. 

Stockholder ejected from corporation without notice will 
be restored by, 471. . 

Will be granted against the executive or administrative 
otticers of the State, to allow inspection of the records 
in which the applicant has an interest, 495. 


MANSLAUGHTER, 
[See HOMICIDE. | 
MARINE INSURANCE. 
(See INSURANCE LAw.] 
MARRIAGE. 
[See also HUSBAND AND WIFE; DIVORCE.] 
A marriage valid where made is valid everywhere, 370. 
Action for breach of promise of, always maintainable in 
America, 371. 
In action for breach of promise of, bad character of 
plaintiff may be shown in mitigation of d»mages, 427. 
In an action by woman for breach of contract of mar- 
riage, itis not necessary for the plaintiff to aver that 


she requested the defendant to marry her, a promise to 
marry on a particular day being alleged, 465. 
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MARRIAGE—Continued. 

Evidence of preparations for performing the contract, 
made by the plaintiff in the absence of the defendant, 
and not in any way connected with him, inadmissible 

2g". to prove —e assent to a mutual promise of 
marriage, 465. 
MARRIED WOMEN. 
[See HUsBAND AND WIFE | 
MASTER AND SERVANT. 


[See also NEGLIGENCE. ] 


A, a salesman, contracted with B,aclothing merchant, 
to work for him for a term of three years, at a stated 
salary. Shortly after A entered upon his work, he was 
arrested and imprisoned for two weeks; Held, that this 
was an abandonment of the contract by A, which pre- 
cluded him from recevering damages for B’s refusal to 
take him back after his release. Leopold v. Salkey, 372. 


MAXIMS. 
Omnia presumuntur rite esse acta, 1 
Nullus tempus occurrit regi, 181. 
MEASURE OF DAMAGES. 
[See DaMAGES.] 
MECHANICS’ LIEN. 
Repairs on boilers situated in cotton mill give a, 177. 
Can not be acquired on public building, 198. 
Materials furnished for curbing, grading and paving 
streets 1n front of lot, 235. 
Effect of conveyance of premises, 324. 
Necessity of alleging, in petition, when work was to be 
performed and payment made, 446. 
MEMBER OF CONGRESS. 
|See OFFICES AND OFFICERS. ] 
MINES AND MINERALS. 
Location of mining claims, 445. 
MISNOMER. 
[See PLEADING AND PRACTICE. ] 
MISTAKE. 
Where land intended to be yy to wife is conveyed 
to husband, equity will relieve, 80. 
Proof of mistake in a written contract must be clearly es- 
tablished, 285. 
Money paid under mistake of law may be recovered back, 





. 


When a mistake is made as to the interest intended to be 
conveyed, equity will relieve, 447, 


MORTGAGE. 
[See also RECEIVERS ; REGISTRATION. ] 


Of Personality. 
Mestqagee of chattels, mortgagor remaining in possession, 
346. 


Mortgage of personalty invalid against subsequent mortg- 
agee where goods remain in po-session of mortgagor, 
unless proved or acknowledged, 177. 

Construction of rae allowing mortgagee to take pos- 
session and sell, 236. 

A mortgage upon a stated quantity of mixed logs in the 
drive is void for uncertainty as against thi arties 
who have acquired rights, if 1t does not furnish the data 
for separating the mortgaged - * from the mass, 
Richardson y. Alpena Lumber Co., 297. 

Of Realty. 

Where a bidder, at a public sale of real estate under a 
mortgage, transfers his bids to another and directs the 
deed to be made to such person, if there be no fraud in 
the transaction, and no loss to the mortgagee thereby, 
it can not be set up in action of ejectment against re- 
mote purchasers without any notice of the irregularity 
to defeat their title. Johnson v. Watson, 26. 

Deed with contract of defeasance constitutes a mortgage, 


In a foreclosure suit, in which plaintiff seeks to hold a 
vendee upon a clause in the deed in which vendee has 
assumed to pay a mortgage debt, the action is upon the 
contract of assumption and not upon the note. Any de- 
fense may be given by defendant, though the note be 
negotiable, and plaintiif an innocent holder. Mansur v. 
Bartholomew, 72. 

A person who takes a mortgage to secure a pre-existing 

ebt, the time of payment not being extended, or noth- 
ing of value being parted with, is not a “‘ purchaser for 
a valuable consideration”; but otherwise if the time 
of payment is extended in consideration of obtaining 
the mortgage. Gilchrist v. Gough, 166. 

Strict foreclosure of mocpree allowed in Illinois, only in 
extraordinary cases, 217. 





MORTGAGE—Oontinued. 


A mortgagee of certain property transferred the mortg- 
age and certain notes which it was given to secure for 
a valuable consideration to C, and afterwards entered 
satisfaction of the mortgage upon the proper record. 
On the same day, but after the entry of the satisfaction, 
the mortgagor conveyed the property covered by the 
mortgage to A for a valuable consideration, A at the 
time he received the conveyance having no knowledge 
that C held the mortgage and notes, nor that the mortg- 
agee had no authority to enter the satisfaction on the 
record. Held, that the rights of C were nut lost by the 
unauthorized act of the mortgagee and the conveyance 
of the mortgagor. Catherwood v Burrows, 342. 

A holder of a note secured by a deed of trust, and having 
knowledge of it, is bound by the terms of the deed of 
trust. The note and deed of trust are to te read to- 
gether as one instrument. Noell v. Graves, 

W made and delivered to G two promissory nutes, the 
one in question payable three years after date, upon 
which was the following indorsement: ‘ This note is 
secured by a deed of trust, stamped according to law.” 
The deed of trust provided that the non-payment of 
interest on the notes should have the effect of makin 
the notes due and payable. The notes were transferre 
by indorsement to N, who afterwards, on account of 
default in the payment of interest declared them due 
and payable, and sold the land thereunder. Subse- 

uently, the note in question became due, and was then 

uly protested, in order to charge the indorser: Held, 
that as by the terms of the deed of trust, the note be- 
came due on default in payment of the interest, de- 
mand on the maker and notice to the indorser should 
have been made at that time, and this not having been 
done the indorser was discharged. Ibid. 

A mere covenant by the purchaser of a mortgaged estate 
to indemnify his vendor, does not make it his personal 
debt, 367. 

The words in a conveyance, “under and subject to a mort- 
gage ” do not import an assumption by the purchaser of 
the debt, unless there exist special circumstances to 
raise a covenant to that effect, 367. 

Personal liability of a-vendee of land “ under and subject 
to” a mortgage, 4 

A mortgagee to whom a peupeteet policy of insurance has 
been assigned as collat: ral is entitled to the return pre- 
mium upon a foreclosure of the mortgage and sale of 
the mortgaged premises for an amount insufficient to 
satisfy the debt, 425. 


Power of sale in mortgage may be exercised by adminis- 
trator of mortgagee. 463. 

The efiect of a’stipulation in a mortgage as to collection 
tees, 489. 

May a mortgagor by tax title and quit claim defeat claim 
of mortgagee. Query, 488; answer, 508. 


MORTGAGE SALES. 
[See MORTGAGE. ] 
MUNICIPAL BONDS. 
[See MUNICIPAL CORPORATIONS. ] 


MUNICIPAL CORPORATIONS. 
[See also NEGLIGENCE. ] 


Distinction between powers of a municipal corporation, 
which are governmental or political im their nature, 
and those which are to be exercised for uhe manage- 
ment of property, 17. 

Defense to suit brought by contractor, that fund provided 
by legislative authority has already been expended, 17 

Whether a municipal corporation possesses the power to 
borrow money, and issue negotiable securities theretor 
depends upon a true construction of its charter and 
the legislation of the State applicable to it. Gause vy. 
« ity of Clarksville, 358, 

It has no incidental or inherent authority, under the usual 
grants of municipal power as a means of discharging its 
ordinary functions. Such authority may be inferred 
from special and extraordinary powers, which require 
the expenditure of unusual sums of money, when it is 
usual to execute such powers by means of borrowing, 
and when, upon the whole legislation applicable to the 
ay: such appears to have been the legislative 
intent. Ibid. 

These principles euplies, and coupon bonds to borrow 
money to erect and repair wharves, and to open streets, 
issued under the general grants of municipal power in 
the charter: Held, not to be binding upon the city, 
while other bonds, issued under a special act of the 
legislature, in payment of stock in companies organized 
to construct macadamized roads from the city: Held, 
to be valid. Ibid 

Where bonds of a city are issued without authority for 
meer borrowed and actually received by the city, the 
remedy against the city is not by an action on the bond, 
but to recover the money. Ibid. 
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MUNICIPAL CORPORATIONS—Continued. 


Authority of city council can not be delegated, nor can 
city abdicate control over public property held for 
city purposes, 466. 

The owner of a lot abutting on an unimproved street of a 
city or village, in erecting buildings thereon, assumes 
the risk of damage which may result from the sub- 
sequent grading and improvement of the street by the 
municipal authorities, if made within the reasonable 
— of their power. City of Akron v. Chamberlain 

0., 
The liability of a municipality for injury to buildings on 
abutting lots exists only where such buildings were 
erected with reference to a grade actually established, 
either by ordinance or such improvement of the street 
as fairly indicated that the grade was permanently fixed, 
and the damage resulted from a change of such grade, 
or where the buildings, if erected before a grade was so 
established, were injured by the subsequent establish- 
ment of an unreasonable grade. Ibid. 
Whether a grade be unreasonable or not must be deter- 
mined by the circumstances existing at the time the 
grade wag established, and not by the circumstances 
existing the time abutting lots may have been im- 
proved. Ibid. 
Within the principle of municipal liability, as above 
stated, is the case where a lot is improved in anticipa- 
tion of, and with reference to a reasonable future grade 
which is afterwards established, and damage results 
from a subsequent change in the grade. Ibid. 
Right of, to use the public funds for the purpose of op- 
posing inimical legislation, 329. 
Have no power to expend public money in festivities to 
visiting officials, 368. 
Can not tax lands beyond corporate limits for corporate 
purposes, 426. 
Municipal corporations, in the absence of statute, have 
no power to engage in commerce, or to make subscrip- 
tions or donations to railroads, 427. 
When court cannot ent mandamus to compel payment 
of municipal bonds, 344. 
Wrongful issue of municipal bonds by town officers, 422. 
MURDER. 

[See HOMICIDE.] 
NAMES. 

|See CRIMINAL LAW and PROCEDURE. ] 
NEGLIGENCE. 

[See also EVIDENCE.) 


Contributory Negligence. 

In action against railroad for setting out fires, when con- 
tributory negligence of owner a defense, 79. 

Bank officers entrusting messenger with combination of 
safe not, 96. 

The law of contributory negligence as applicable to 
children, 141. 

In allowing cow to run at large near railroad track, 137. 

A ber te action except when negligence of defendant was 
willful, 238. 

Rule that persons about to cross a railroad track must 
stop, look and listen, and that the failure to do so is 
negligence per se, not always applicable to persons leay- 
ing a train, 307. 

At what age infant’s responsibility for negligence com- 
mences, 307. 

A person about to cross a street of a city in which there is 
an ordinance against fast driving, has a right to pre- 
sume, in the absence of knowledge to the contrary, that 
others will respect and conform to such ordinance; and 
it is not negligence on his part to act on the presump- 
tion that he is not exposed to a danger which can only 
arise through a disregard of the ordinance by other 
persons. Baker v. Pendergrast, 334. 

But where he knows that others are driving along the 
street, at the place of crossing, at a forbidden rate of 
speed, and he has full means of seeing the rate at which 
they are driving, the existence of such ordinance will 
not authorize a presumption which is negatived by the 
evidence of his senses. Ibid. 

Contributory negligence in driving wagon illustrated, 367. 

Plaintiff, a man in full possession of his faculties, was in- 
jured by a locomotive of defendant, whilst walking be- 
tween the rails of defendant’s track, in broad daylight, 
with nothing to obstruct the view along defendant’s 
track for a quarter of a mile in the direction in which 
the locomotive was coming: Held, that this was negli- 

ence on plaintiff's part directly contributing to the in- 
jury and precluding a recovery. O’Donnell v. Missouri 
ac. R. Co., 414. 

Under the circumstances stated, the testimony of plaintiff 
that he looked carefully for the engine at the proper 
time and did not see it, is not evidence from whic 
ey can draw a reasonable inference of proper care on 

is part. Ibid. 








NEGLIGENCE—Continued. 
The doctrine of “comparative negligence” in Illinois, 


One is not required to use “especial care” to guard 
against the willful neglect of others, 427. 

When the life of a fellow creature is in extreme danger, 
the law does not realize that a person responding to his 
calls for help should have acted with entire self-pos- 
session, or that he should have taken the wisest and 
most prudent course, with a view to his own self-pres- 
ervaticn, that could have been taken. Linnehan vy. 
Sampson, 442. 

In General. 

Action against proprietor of mill for injuries caused by 
escaping from fire therein; duty of owner to provide 
means of extinguishing fire, and of escape, 1. 

Damages recover::ble from landlord who removes barrier 
— danger from excavation, for injuries to infant 
child of occupant of premises, 76. 

Negligence in failing to record mortgage, 99. 

Negligence in working coal mines, 98, 

Negligence in drawing check, 137. 

Defendants were owners ofa public market, to which 
plaintiff brought catule for sale, and paid toll for so do- 
ing. The defendants erected a spiked railing around a 
statue im the market, which the jury found was of in- 
sufficient height and dangerous to cattle. A cow of the 

laintiff was killed in attempting to leap the railing. 
eld, that defendants were liable, 201. 

Duty of tenants, occupiers and landlords of premises as 
to travelers, 221. 

Liability for damages caused by eras water on premi- 
ses; effect of act of third person, 289. 

Statutory obligation of riparian owner to maintain river 
wall; common law liability; act of God, 385. 

In an action to recover damages for injuries occasioned 
to the —— by a bull belonging to the defendant, 
and which, at the time of said injuries, was being lec 

through the streets of a city by the defendant’s servant, 

if the evidence shows that the injuries were caused by 
propensities nsual and ordinary in such animals as that 
of the defendant, and also that in leading said animal, 
the defendant’s servant was negligent, in view of such 
propensities, the plaintiff is entitled to recover, although 
no specific evidence of any exhibitions of viciousness 
or unruliness has been brought to knowledge of de- 
fendant. Linnehan v. Sampson, 442. 
sv for damage resulting from use of gunpowder, 


Instructions on 
and causing collision, 486, 

Liability of owner of leased premises for accident caused 
by want of railing on walk, 

Liability of printer of newspaper for carelessness in 
printing advertisement, 252, 

Master and Servant. 
er 4 employee through negligence of fellow servant. 
. &M. R. R. v. Collarn, 12. 

The plaintiff was employed to tend machine in dye-house, 
the gears of which were covered with boxing. A part 
of the boxing was broken away rendering the liability 
to be caught in the gearing very great. Plaintiff ap- 
plied to the defendant’s ageut to have it repaired, which 
was refused, whereupon the plaintiff contrived a tem- 
| macy A protection of his own and continued in his work. 

eld, that he could not recover for any injury from this 
cause, 22, 

Person not liable fur negligence of contractor, 158. 

Person voluntarily assisting servant of another cannot 
recover against master for injury received thereby, 287. 

Common employment; stevedore; independent employ- 
ment of stevedore, 306. 

English epeatien as to injuries sustained by fellow ser- 
vants, . . 

Application of the rule as to employees to the case of a 
consignee of goods injured while receiving them, 425. 
In action for personal injury to couptamee, proof of due 

case on part of employee essential, 427, 

If the act of a servant be done in the execution of au- 
thority given him by his master, and for the purpose of 
performing what his masier has directed, the master 
will be responsible, whether the wrong done by the ser- 
vant be occasioned by negligence, or by a wanton or 
reckless purpose to accomplish the master’s business 
in an unlawful manner. Linnehan vy. Sampson, 442. 


Municipal Corporations. 

Not liable for damages caused by defective plan of drain- 
age, 287. 

Not required to render its roads passable for traveling for 
the entire width of their located limits. 287. 

Not liable for damages sustained by traveler from the 
fright of a horse at meeting cows in the road with 
boards on their horns, and also from a defect in the 
way, thecombined action of both causes operating to 

produce the accident, 287, - 


uestion of negligence in driving team 
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NEGLIGENCE—Continued. | NEGOTIABLE AND ASSIGNABLE PAPER—Continued. 


Not liable for ag where act was done under legis- 
lative authority, 289. 
ray of, for damages caused by defective sewers, 355, 


Liability of city for the negligence of its fire department, 
409, 469. 


Notice to city of defect in sidewalk need not be actual 
when it is long continued, 426. 


Charter exemptions from consequences of negligent acts 
of servants of, invalid, 486. 

ye city for defect in premises adjoining high- 
way, 503. 


Proximate and Remote Cause. 


Where defendant agreed to carry a number of horses to 
a certain point and failed to provide the necessary cars, 
in consequence of which the owner was forced to take 
them by the road whereby they were lamed and sold 
for less than they would otherwise have realized; but 
for some time previous the horses had been fed on soft 
food, and had they been in hard hunting condition they 
would not have been the worse of the journey. Held, 
that the injury to the horses was attributable to the de- 
fendants, and not to the condition in which the horses 
wcre; and that damages were not too remote. Waller 
v. M. G. R. Co., 29. 


Railroad Companies; sce also Master and Servant. 


A locomotive fireman is not as a matier of law incompe- 
tent to manage and run a locomotive engine, 12. 

The law presumes that a trespasser on a railroad track, 
when he discovers a train approaching, will, from a care 
of his personal safety, if not from a sense of duty, 
leave the track before an approaching train reaches 
him, and the managers of the train may act upon this 
Genes. Indianapolis, etc. R. Co. v. McClaren, 


Section 1289 of the Iowa code 
companies shall be liable for al 
out or caused by operating their roads, does not create 
an absolute liability regardless of the question of neg- 
ligence, but makes the fact of causing the fire pre- 
sumptive proof of negligence, and casts upon the com- 
pany the burden of suowing proper care. Small v. 

hicago, etc. R. Co., 276. 

Street railway: what sufficient evidence of negligence to 
be submitted to jury, 306. 

Daties of railroad companies as to carrying and land- 
ing passengers, 306. 

The regulations of a railroad company that freight and 
passengers shall be carried on separate trains is a rea- 
sonable one; and a person who, in violation of such 
rules, intrudes himself upon a freight train and sus- 
tains injury, can not recover therefor, 347. 

A railroad is not liable for an injury to a trespasser, 385. 

A railroad ounce using a track belonging to another 
erson is liable fur injuries to its employees resulting 
rom the unfitness of the track for such use, 404. 

Reguisites of an indictment for negligently running 
train, 405, 

Right of railroad companies to eject pocernaees from 
cars because of non-observance of their regulations, 

While an employee of a railroad company may reqnire 
the cars constructed by such company to be oupgped 
with all practical appliances to insure the safety of those 
handling them, he is not entitled to demand the same 
degree of perfection in the cars of other companies 
which may be transported over the road in the ordin- 
ary course of its business, and the company is not lia- 
ble for an injury which occurs by reason of the fact 
that the cars of other companies so transported are 
constructed differently from its own. If they are 
such as are in ordinary use upon other roads, it is the 
duty of the company to receive and transport them, and 
itcan not be charged with — for so doing. 
Baldwin v. Chicago, etc. R. Vo., 497. 

Weight of testimony of witnesses as to sounding of 
whistle at railroad crossing, 506. 


NEGOTIABLE AND ASSIGNABLE PAPER. 
[See also MORTGAGES. ] 


Promise by a supposed maker to pay a forged note not 
binding, when, 58. 

Assignee of a note taken in part payment for land must 
use due diligence to coliect it, in order to preserve his 
lien retained in his deed, as against the vendee who 
made the payment by the transfer or assignment of the 
note, 58. 

When assignor of two notes, secured by alien on land 
has been released from liability on his assignment of 
one of the notes, by the laches of the —_ the pro- 
ceeds of the land in lien should be applied 
the two-notes, 58, 


roviding that railroad 
damages by fires set 





y to - 


Agreement to pay attorney’s fee if note is “collected by 
suit” void, 75. 

A note given to a railroad company to induce it to chan, 
the location of its road is not void as against public 
policy. First National Bank vy. Hendrie, 165. 

What is a “reasonable attorney’s fee” in a note, 237. 

What constitutes and what are the liabilities of a guar- 
antor of a note, 266. 

Promissory note “‘ payable after death,” 284. 

To an action by drawer against acceptor to recover the 
amount of the bill of exchange, the defendant pleaded 
tat the consideration of the bill was tainted with ille- 
gality, inasmuch as a portion of that consideration was 
an agreement by the drawer not to institute criminal 
proceedings for an alleged forgery against B S, a rela- 
tive of the acceptor. eld, that the defense could not 
be sustained , because the agreement not being one to 
stifle criminal proceedings already commenced, but to 
forbear from instituting criminal con. that por- 
tion of the consideration for the bill was nugatory but 
not illegal. Rourke v. Mealy, 319. 

Altona there is a public interest that a prosecution 
alre instituted, even without a probable cause, 
should be brought to a conclusion in due course of law. 
there is no such interest in a prosecution being com- 
menced. sbid. 

The giving’of evidence by the plaintiff in a prosecution 
for forgery, instituted by other parties, would not be a 
ceoeen of the defendant’s agreement not to prosecute. 

id. 

Where place of payment in bond is in blank it is nota 
negotiable instrument, 402 

Note delivered to agent to obtain signatures, and instruc- 
tion not carried out; bona fide holder entitled to re- 
cover, 462. 

Promissory note given by stakeholder for stakes in his 
hands invalid except in hands of bona fide purchaser 
without notice, 465. 

Bank not responsible for notes stolen after cashier had 
issued them and signature of president forged, 471. 

Removal of condition in promissory note a good defense 
to suit by holder unless maker negligent, 486. 

Where there are two indorsements in succession they are 
several, except in case of partnership, 485. 

Where indorser promises to pay note if allowed to run, 
——— of protest and notice will not discharge him, 


What are the rights of holders of coupon bonds of rail- 
roads. Query, 240; answer, 308. 

Does a statute providing that bills ot exchange, drafts, 
etc., payable on Sunday, shall be payable on preceding 
day, apply to a post-dated check. Query, 367; an- 
swer, 488. 


NEWSPAPER. 
Liability of printer of newspaper for carelessness in 
printing advertisement, 25. 


NEW TRIAL. 


[See APPEALS AND APPELLATE PROCEDURE; PLEADING 
AND PRACTICE.]} 


NOTICE. 

[See REGISTRATION. ] 

P was a member of a firm, and also a director of a bank 
He obtained at the bank the discount of a note belong- 
ing to the firm, which had been got of the banker by 
fraud. He had notice, as a member of the firm, of the 
fraud before the note was offered for discount, but did 
not communicate his knowledge to any of the officers of 
the bank. He/d, that the knowledge of P was not con- 
structive notice to the bunk, 181. 

Of a conveyance can not be inferred from fact that 
subsequent purchaser was a subscribing witness to 
the prior deed, 269. 

Notice for cee yey A 19, good for the Saturday 
meant, although the 19th is Sunday, 487. 

Notice of a days sufficient where no time specified by 
statute, 487, 

NUISANCE. 

A livery stable in the residence portion of a city is not, as 
a matter of law, necessarily to be considered as a nuis- 
ance to the improved property adjoining or near it. 
Flint v. Russell, 67. 

Where the facts stated in the bill showing that the erec- 
tion and use of a livery stable would be a nuisance to 
the adjoining property were denied by the answer, a 

reliminary injunction to restrain the erection of a 
paiiing, to be used as a livery stable, was refused. 

Owner of ground with whose consent adjacent proprietor 
occupies a portion of his premises on which to build a 

joint wall, can not tear away such wall after a building 
as been erected thereon, upon the faith of his acqui- 
in its location and construction, 98. 
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NUISANCE—Contiuuod. 
a denied against threatened encroachment on 
alley, 197. 
When tenant is responsible for nuisance caused by leased 
property 366 
— nuisance will be abated by destruction of property, 


OBSCENE PUBLICATIONS. 

Indictment for publishing figures and pictures of “ naked 
irls” not sustamed by proof that defendant took pho- 
ographic pictures of two girls naked to the waist, 19. 

In indictment for, offensive publication need not be ex- 
hibited in the record, 203; contra, 235. 

OBSTRUCTING HIGHWAYS. 
[See HIGHWAYS.] 
OFFICES AND OFFICERS. 

[See also JUSTICE OF THE PEACE.] 

Liability of judicial officers for judicial acts, 25. 

= ad of confederate military officers for official 
acts, 55. 

Tax collector protected by his warrant in oii ent sell- 
ing property, notwithstanding illegality of the assess- 
ment, 97. 

Certificate of clerk by deputy as effectual as if by clerk 
himself, 118. 

Public agent, employing one on public works, not person- 
ally liable for his wages, 204. 

Failure of officer to take oath does not exempt him from 
liability for official misconduct, 265. 

Sheriff can not be amerced for failing to sell homestead 
on execution obtained on an old debt, 346. 

Litigation for an office closes with the office. If the term 
expires pending the litigation, no judgment can be ren- 
dered, 347. 

A circuit court of the United States has jurisdiction of a 
suit brought against an officer of a State who is so using 
his official position as to invade the rights secured to 
the complainant -by the Constitution and laws of the 
United States. Hancock v. Walsh, 393. 

When a new county is formed a “ vacancy” in its offices 
happens within the meaning of that word in the Consti- 
tution (Pa.), 425. 

A sheriff, and at the same time ez officio tax collector 
is not peep liable for the payment of printer’s bills 
for pullishing delinquent tax list, 427. 

A member of Congress is liable to service of civil pr -cess 
during his attendance on the session of Congress, and 
in going to and returning, the exemption which his po- 
sition gives him being only from arrest in private ac- 
tions, 429. 

The right to reopen and correct accounts of public offi- 
cers, 449. 

Abstract of settlement of county officers with collectors 
filed with the clerk of circuit court must be under seal 
of office, 484. 

What constitutes a public office ; distinction between offi- 
cer and employee, 507. 

Action against sheriff for failure to execute process, 506. 


OFFICIAL BONDS. 

[See SURETYSHIP AND GUARANTY.] 
OPINION EVIDENCE. 

[See EVIDENCE.] 
OPTION CONTRACTS. 

[See CONTRACTS.] 
OUSTER. 

[SEE CORPORATIONS.) 
PARENT AND CHILD. 

[See INFANCY.] 
PARTIES. 

[See PLEADING AND PRACTICE.] 


PARTITION. 

A partition will not be defeated merely because other 
persons may afterwards come in and be entitled to 
shares who are not now before the court. Reinders v. 
Koppelmann, 245. 

Can _ partition be decreed of personal property. Query, 
307; answer, 408. 


PARTNERSHIP. 
Final settlement of estate where one co-partner dies 


must be made under administration law in courts of 
probate, 18. 


Circuit courts no jurisdiction in such cases uutil after 
final settlement been made, 18. 
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PARTNERSHIP—Continued. 


Joint and several go of pe for partnership 
debts. Kendall v. Hamilton, 47. 

The defendant was jointly interested in a contract made 
by the plaintiffs with the firm of W M & Co. The 
plaintiffs recovered judgment for breaches of that con- 
tract against members of the firm of W M & Co, other 
than defendant. & Co. subsequently became 
bankrupt, and the plaintiffs proved against their es- 
tate; but, afterwards, discovering that the defendant 
was jointly interested in the contract with W Co., 
brought an action on that coniract against the defend- 
ant. Heid, that the action was not maintainable, as the 
cause of action against the defendant was merged in 
the judgments recovered against the other members of 
the firm of WM&Co. Ibid. 

When one partner entitled to compensation for personal 
services rendered the firm, 77 

A and B being partners, A dies, The latter is individu- 
ally insolvent. The firm, however, is solvent. The ad- 
ministrator of A’s estate cites B to file an account as 
surviving partner in the probate court. B does so, and 
reports the payment of certain notes after A’s death, 
given by A during the lifetime for his individual indebt- 
edness, and for a payment of which B was surety 
and he claims the right to set-off these payments and 
to retain a sufficient sum belonging to the estate to pay 
the balance. Held, that B has no right to set-off all he 
has paid, or may be compelled to pay, but that the es- 
tate of A being insolvent he can be placed upon an 
equality with the other creditors by setting of the same 

o rata share of his claim that he would have received 
ad it been proved and allowed in the probate court. 
Mack v. Woodruff, 129. 

Right to use firm name passes with assignment of “ good 
will and business,” 161. 

Rights of partners after dissolution of firm, 200. 

Notes of firm fraudulently issued by one partner; liability 
of firm; bona fide holder, 324. 

Rights of creditors in property; right to application of 
property te pay firm debt, 344. 

Where one has induced another by false representations 
+ uae into partnership with him, equity will relieve, 


Owners of trotting horse held not partners but tenants in 
common, 405. 


PATENT LAW. 


Effect of the extension of a patent on a previous assign- 
ment of the patent, 122. 

Right of State to regulate sale of patented articles, 161. 

Patent Rights and State Rights. Articles by Wm. Ritchie, 
Esq,, 242, 270. 

- oe of damages in action for infringement of patent, 


A suit between citizens of the same State can not be sus- 
tained in a circuit court of the United States as arising 
under the patent laws, where there is no denial of the 
validity of the plaintiff’s patent, where its use is admit- 
ted, and where a subsisting contract is shown govern- 
ing the rights of the parties in the use of the invention, 


Relief in such an action is founded on the contract and 
not on the patent laws of the United States. Ibid. 

Jurisdiction of Federal courts in patent cases, 445. 

Limitation of patent suits, 445. 

Bill for profits after expiration of patent, 445. 

Statutes of Limitation as Applicable to Patent Rights. 
Leading article, 491. 

PAYMENT. 

Rule as to application of payments, 266. 

P, for a consideration moving from K to him, assumed in 
a deed the payment of a debt due from K to B: Held, 
that the agreement enures to the benefit of B, and in 
a court of equity P is liable‘to him directly. The bring- 
ing of suit is a sufficient acceptance by B. Bissell v. 
Bugbee, 272. bs 

Recovery of money voluntarily paid, 237, 305, 309. 

PETITION. 
[See PLEADING and PRACTICE.] 
PLEADING AND PRACTICE. 

[See also 4PPEALS AND APPELLATE PROCEDURE; CRIM- 

INAL LAW and PROCEDURE. |] 
Affidavit. 

Requisites of affidavit to set aside default, 483. 

Affidavit to obtain capias ad satisfaciendum; failure to 
affix official seal, 484. 

Amendments. 
Right to amend writ of attachment, 39. 
—_ of plaintiffs may be changed after suit brought, 
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PLEADING AND PRACTICE—Continued. 


The power of a court either trial or appellate to amend a 
Solgment by striking out the name of a party, 340. 
. Misnomer in writ may be amended, 405. 
‘Affidavit may be amended by attaching notary’s seal, 484. 
Conduct of Trial; see also Jury . 

That the judge who presided at the trial of a case was an 
pening member of the Bar Association, the prose- 
cutors, did not disqualify him, he not being liable for 
assessments for expenses of the association. Re Bow- 
man, 250. 

Right of ltor ble time in which to make ar- 
gument. White v. People, 273. 

Reading medical works to jury, 326. 

Continuance. 
Affidavit for, may be attacked in same manner as depo- 
sition by impeaching he veracity of the witness, 78. 
Costs. 
Costs of pupenetings to establish the validity of a will as 
ainst one previously executed, are awarded against 
the estate, and not against the proponent, when tite lat- 
ter has been designated by the court to represent the 
parties interested. Conely v. McDonald, 229. 
Declaration—Petition. 

Allegation that president of bank authorized to make as- 
signment of property, admitted unless denied under 
oath, 78. 

Performance or excuse for non-performance of condition 
precedent must be pleaded, 216 

Account annexed to petition can be made more definite 
and certain on motion, 284. 

Petition which fails to state facts sufficient to constitute 
cause of action, fatally defective; advantage may be 
taken of defect after judgment by default, or in Su- 
preme Court, 485. 


Defense—Answer. 
Petition alleged the makin 





of certain assignments; an- 
swer, besides general denial, averred that they were 
thout consideration and good faith: Helt, that the 
fact of the assignment was admitted, 73. 
Right to set-off damages by plea to action in contract, 326. 
Effect of plea of nul tiel corporation. 326. 
Depositions. 
The value and weight of depositions as evidence, 386. 
Depositions taken between same parties or privies admis- 
sible in evidence in other actions w thout being filed 
or notice given of such intention, 484. 
Equity. 
Chancery procedure ; decree based on commissioner’s re- 
port; exceptions; a)peal, 218 
When equity not authorized to retain fund paid into 
court, to allow validity of assignment thereof to be lit 
igated, 387. 


Joinder of Actions. 


Cause of action against one for the wrongful taking of 
personal property can not be joined with an action 
against the a! who has received, and who at the 
time of bringing the action has possession of the pr ‘p- 
erty, 346. 

Several school districts can not join in action to recover 
money paid by all, 404 

A cause of action for slander may be joined with an ac- 
tion for divorce, ‘i 


Jury; see also Conduct of Trial. 


Failure of any grand juror to possess necessary qualifi- 
cations renders indictments found by grand jury, void- 
able, 118. 

Grand juror competent witness to prove his qualification, 
on motion to set aside indictment 118. 

(ne unable to read English not eligible for juror, 180. 

Verdict arrived at by lot; affidavit of jurors, 233. 

Error for juror to examine map not put in evidence, 237. 

When the examination of a juror on the voir dire does not 
show that he was under the influence of impressions 
that would close his mind to evidence, the fact that he 
had .formed an opinion does not render him incompe- 
tent. Re Bowman, 250. 

A verdict will not set aside because an affidavit is filed as 
to the expressions of prejudice against the defendant 
on the part of the jurvr, uttered before the trial, when 
the juror, under oath, denies the allegations. Ibid. 

The trial judge may properly refuse to consider a paper 
signed by a — of the jurors, requesting the court 
to pass a light sentence. Ibid. 

No suitor entitled to colored jurors as of right, 346. 

Privil of juror to refuse to answer questions criminat- 
ing if, 402. 








PLEADING AND PRACTICE—Continued. 


Miscellaneous Rulings. 

Character of pleading determined by averments it con- 
tains, and not by name given it, 17. 

Case tried by court without jury ; court not bound to find 
specially or state conclusions of law and fact separately 
unless requested, 78. 

Tender and payment into court; right to custody of mon- 
eys in court. 79. 

Variance between allegations and proof; if party misled 
this fact can only be established by affidavit, 284 

Five days’ rule adopted in Cook county, Ill., is inconsis- 
tent with general practice act, and void, 345. 

How far “ rules of court” are binding upon litigants, 424. 

Service of original notice, and notits delivery to offi- 
cer for service, is the commencement of the action, 446. 

Caggetee of bankruptcy filed on day of entry of judg- 
ment, 

Variance between copy of instrument in suit, and —_ 
= description thereof in complaint, copy controls, 


‘“Misnomer. 


In complaint, no ground for reversal, 215. 
New Trial. 

Requisites of petitition for, under Iowa code, 98. 
Par ties, 

Surety in recognizance may be sued without joining prin- 
cipal, 233. 

In proceedings to quiet title, 324. 

K filed a bill against D claiming 184 shares of stock in 
company, and Laan pe J that while in possession of 
the books and control of the office of the company, he 
caused a transfer to be made on the books of the com- 
pany to him of the shares of its stock owned by plain- 

iff, and the relief asked was the restoration of the stock 
on the books of the company to the name of the plain- 
tiff, and the future recognition by the company of his 
rights in the stock. The bill prayed that D should be 
compelled to do this. Held, that in the absence of the 
company as party to the proceedings, no such relief 
could be decreed, 384. 

In action for divorce, third party may be joined, 404. 


Precess. 

Foreign insurance prmpenies not having chief offices here 
can not be served with process upon local agents, 304, 

Service of process on corporation; falsity of sheriff’s re- 
turn must be met promptly by plea in abatement, 305. 

Foreign corporation can not be served by serving agent 
who is temporarily in county, 345. 

A statute prescribed the form of an affidavit to be indors- 
ed on all writs of attachment. This statute being in 
force, an officer first made the required affidavit as the 
plaintiff's agent, and then, as officer. served the writ by 
garnishment: Avid, that his act, although improper, 
was not illegal, and that the attachment was valid, 465. 

Recognizance. 

Not essential to validity of recognizance that it should 

contain every condition provided by statute, 176. 


Referee. 


In trial before referee, latter acts as court, and exceptions 
to his action or rulings should be taken in same man- 
ner as if trial were before court, 17. 

Report of, must be in writing, 426. 

Set-off and Counterclaim. - 

Action on judgment; set-off of breach of bond given by 
assignee of judgment, 19. 

Where facts alleged in answer constitute a counterclaim 
they should be treated as such, whether they are so 
named by the pleader nor not, 78. 

Simple allegation of payment as a defense in answer can 
not be regarded as a counterclaim, although affirmative 
relief is asked for, 78. 

To entitle a ‘efendant to affirmative relief, ahswer must 
contain all requisites of petition upon similar cause of 
action, 78. 

The general rule in equity, as at law, is that joint debts 
can not be set-off against separate debts, unless there 
is some special equity justifying it, 136. 

If there are such equitis, the bankruptcy of the party 
against whom they exist, is sufficient ground for the al- 
lowance of the set off against notes not due at the 
time of assignment. Ibid. 

Defendant in tort can not plead a counterelaim ez con- 
tractu, not arising upon same transaction declared on 
in complaint, 178. 

Statement in Mack v. Woodruff, 8 Cent. L. J. 130: “It has 
been held that in a suit brought by an administrator 
against a debtor to the estate, the latter can not set-off 
a claim for panes Oe debtor has paid as surety for the 
deceased after death,” corrected, 179. 
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PLEADING AND PRACTICE—Continued. 

Execution of a cognovit is a waiver of the right to a set- 
off for causes then known to be existing, 196. 

Defendant may proceed to trial of counterclaim notwith- 
standing action has been dismissed, 233. 

United States Courts. 

No discretion in circuit court to stay proceedings in suit 
on judgment from another State to await writ of error 
which does not operate as a supersedeas, 41. 

The Federal courts, in awarding writs of mandamus as 
auxiliary to their general jurisdiction previously ac- 
quired, will conform to the State practice in similar 
cases. Wisdom v. City of Memphis. 109. 

Cae or refusing new trial in Federal court not re- 
viewable, 175. 

Process of a Federal court may be served upon a foreign 
corporation doing business in the State. By doing 
business in the State it is “found” there, within the 
meaning of that word in the Federal statutes. Wilson 
Packing Co. v. Hunter, 333. ‘ 

The right under section 831 of the Revised Statutes, to 
require a panel of jurors called to serve for aterm to 
take an oath therein prescribed, or be discharged from 
the panel, is one which can only be exercised by the 
district attorney; it does not belong to either of the 
suitors, 445. 

The lien of judgments of Federal courts, 469. 

Venue. 
Change of venue from county to circuit court (I111.), 282. 
Verdict. 

Effect of ambiguous verdict, 365. 

Affidavits of jurors not admissible to show that mode of 
computation adopted ny the jury in arriving at their 
verdict was contrary to law and evidence, 489. 

POLICE POWER. 
[See CONSTITUTIONAL Law. | 
POLYGAMY. 
United State statute punishing polygamy in the Territo- 
ries, constitutional, 75. 

PRACTICE. 

[See PLEADING AND PRACTICE. | 
PRESUMPTION. 

[See EVIDENCE.] 
PRINCIPAL AND AGENT. 

[See AGENCY. | 
PRINTER. 

[See NEWSPAPER. | 
PRIVATE INTERNATIONAL LAW, 

[See CONFLICT OF LAWS.] 
PROCESS. 

[See PLEADING AND PRACTICE. | 
PROMISE. 

[See CONTRACTS.] 
PUBLIC POLICY. 

[See CONTRACTS ; NEGOTIABLE AND ASSIGNABLE PAPER. ] 
PUBLIC ROADS, 

[See HIGHWAYS.] 
PUNCTUATION, 

The effect of asemicolon, 309. 
PURPRESTURE. 

A common law offence punishable by indictment, 59. 

Cannot be punished under indictment for obstructing a 
street, 59. 

QUO WARRANTO. 

Will not lie against the officers of a city to obtain judg- 
ment declaring certain territory not lawfully within 
the limits of the city, 237. 

RAILROADS. 

[See also COMMON CARRIERS; DAMAGES; NEGLIGENCE; 
TAXATION, ] 

The owner of lanc adjoining a railway on both sides has 
a right to light and air across the railway, 403. 

Although a railroad company acquires the fee simple in 
land taken byit, the rights of neighboring land owners 
are only so far curtailed as is necessary for the purpose 
of the railway, 403. 

In all the townships of this State (Kansas) where the 
statutes are in force, preventing swine from run 
ning at large: Held, that railroad companies are not re- 

uired to fence against hogs. Atchison, etc. R. Co. v. 
ates, 459. 
RAILWAY MORTGAGE. 
[See MORTGAGE; RECEIVERS.]} 








RECEIVERS. 
The CD & V Railroad executed two mortgages to F and 
another, as trustees, to secure an issue of bonds. The 
mortgages covered all the franchises, issues and pro: 
of the company, and all the property it then owned or 
possessed, or might thereafter acquire, either in law or 
equity. Afterwards, the company entered into an 
agreement with one 8 to purchase from him certain 
cars to bejused on the road, said cars to be delivered in 
installments, and to be paid for in notes of the com- 
pairy, the cars to remain the property of S until paid 
for, and a large number were delivered to the company 
under this contract. The mortgages being subsequent- 
ly foreclosed and receivers appointed, the cars were 
claimed by the mortgagees and intervening bondhold- 
ers. Thecars being necessary for the use of the road 
were used by it during the possession of the receivers. 
The court below held that $ had not parted with the ti- 
tle to the cars, and was entitled to their possession, 
and also ordered that acertain sum should be paid him 
by the receivers and prior thereto. Held, 1. That the 
. title of the mortgagees was subject to the rights of S 
under his contract, 2. That the order for the payment 
out of the funds in court of the rental of the cars dur- 
ing the said term was improper. Fosdick y. Schall, 299 
and see 303. 

Order of circuit court ay mortgagee’s motion for 
appointment of receiver pending foreclosure, interloc- 
utory, and not appealable, although mortgage contains 
clause giving mortgagee, in case of default, right to 
take possession and operate the works, 323. 

A court of chancery may, ina suit to foreclose a mort- 
gage, bay ny a receiver to collect the rents and profits 
arising from the property mortgaged, even when the 
mortgage does not, by express terms, give a lien upon 
the income derived from such property, and although 
there may have been a decree and sale of property 
under the mortgage. Haas v. Chicago Building So- 
ciety, 456. 

But this can only be done where it is made to appear that 
the mortgaged premises are insuflicient security for the 
debt, and the person liable personally therefor is in- 
solvent, and where there are circumstances of fraud or 
bad faith on the part of the mortgagor, which would 
render a denial of the relief sought inequitable. Ibid. 

Whether these first two conditions would be suflicient, 
without circumstances of fraud or bad faith—quere? 

A city can not refuse to supply water to receiver of in- 
solvent railway company, necessary to run its engines, 
on the ground that water rents due when company was 
declared insolvent remain unpaid, 508, 

A receiver appointed in a foreign jurisdiction, clothed 
with authority to take the designated property wher- 
ever situate, may sustain a suit for such property in the 
courts of this State. This is the rule whenever the 
creditors of the person represented by the receiver do 
not intervene. Hurd y. City of Elizabeth, 493. 


RECOGNIZANCE. 

[See PLEADING AND PRACTICE]. 
RECORDS. 

[See EVIDENCE; JUDGMENTS AND DECREES.] 
REFEREE. 

[See PLEADING AND PRACTICE.] 
REFERENCE, 

[See —— AND REWARD; PLEADING AND P RAC 
TICE. 

REFORMATION. 

Of mortgage ; bona fide purchaser from judgment creditor 
can not be affected by, 39. 

Of a deed of a married woman, 42, 

Jurisdiction of equity to reform written instruments, 155, 

Of will; mistake, 178. 

A sheriff’s deed can not be reformed, 424, 

REGISTRATION, 

Where a mortgage for $5,000 was correctly entered in the 
“entry book” of the recorder’s office, but was by the 
mistake of the recorder, and without any fault of the 
mortgagee, recorded in the mortgage record, as being 
for only $500: Held, that the mortgage did not take 
priority over a subsequent bona fide mortgage for a val- 
uable consideration, and without other notice than was 
disclosed by such record, except as to the amount for 
which it was actually recorded. Nor was the actual 
pipe that the mortgage was indexed as one for 
$5,000 suflicient to put the subsequent mortgagee on in- 
quiry and charge him with notice of the mistake in the 
record. Gilchrist v. Gough, 166, 

A novel system of recording deeds, 428. 

Liability of recorder of deeds for omitting mortgage in 





certificate, 464. 
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RE-HEARING. 

[See APPEALS AND APPELLATE PROCEDURE. ] 
RELEVANCY. 

[See EVIDENCE.] 


REMOVAL OF CAUSES. 

One C was the trustee of certain pro | in Alabama 
left by will to testator’s daughter. On the death of the 
latter, the trustee filed a bill in the State court against 
parties claiming the oy , Viz.: the brothers and 
sisters of the deceased, her administrator in Alabama 
and her husband, for the settlement of his trust an 
for instructions as to the disposition of the property. 
All the parties, except the husband who resided in 
New York, were residents of Alabama, The husband 
filed a petition for the transfer of the cause to the Fed- 
eral court, Held, that he was not entitled to have the 
cause removed under any of the acts as to the removal 
of causes. Exparte Grimball, 151, 

On the presentation of a petition for removal, it is the 
duty of the State court to examine it, and if necessary 
look into the case to which it relates,in order to ascer- 
tain whether it and the petitioner’s relation to it are 
such as to entitle him to remove it. Ibid. 

Court will overrule motion for removal where proper pro- 
ceedings have not been taken, 137. 

If eee do not file copy of record, other party 
may do so, 201. 

After judgment in a case in the State court has been re- 
versed on appeal and a new trial ordered, the right toa 
new tria! must be perfected absolutely before a party is 
entitled to remove it into the Federal court, under the 
statute of March 3, 1875, 323. 

A motion, under the Missouri statute as to corporations 
for execution against a stockholder, can not be removed 
to the Federal court. It is nota “suit at law orin equi- 
ty,”’ within the meaning of these words, as used in the 
statutes fiving the right of removal of causes from 
State to Federal courts. Webber v. Humphreys. 417. 

Amount in controversy how determined, 445. 

If parties substituted on the record by involun pro- 
cess are entitled to remove the case, they po | 0 80, 
though the original parties in the suit were not so enti- 
tled, 445; 

Notice need not be given to plaintiff’s attorney, of pro- 
ceedings for removal in a State court, 508. 

When is a cause removed from a State court actually 
within the jurisdiction of the Federal Court? Query, 
408; answer, 447. 


REPLEVIN, 
Against officer having possession of intoxicating liquors 
wrongly seized, 38. 
Form of judgment for defendant where goods seized have 
been disposed of before judgment, 177. 
Limiting liability of replevin bail, 265. 
Purchaser at foreclosure sale can not before sale is con- 
firmed maintain replevin for crops growing onthe land 
at the time of sale, 325. 
May be maintained without notice where {goods are sold 
on condition, 385. 
RES ADJUDICATA. 
[See JUDGMENTS and DECREES. | 
RESCISSION. 
[See SALES.] 
REVENUE LAWS. 
es of “reasonable cause,” in U. 8. revenue laws, 
74. 


REVOCATION. 
Of contract for “ good cause’’; construction of term, 324. 
REWARD. 
[See FINDER. ] 
RIPARIAN RIGHTS. 
1See WATERS AND WATERCOURSES. ] 
ROADS. 
” Bee Hicuways.] 
SALES. 


[See also AGENCY; FALSE AND FRAUDULENT REPRESEN- 
TATIONS; WARRANTY.] 

Effect of sale “‘ with all faults.”” Ward v. Hobbs, 5. 

When right of purchaser to rescind must be exercised, 39. 

Vendor may protect himself by rescission against fraud of 
insolvent vendee, 218. 

oy property belonging to wife sold by husband; 

e 


Evidence of fraud necessary to enable vendor to annul 








SALVAGE. 
[See ADMIRALTY AND MARITIME LAw.] 


SCHOOLS AND SCHOOL LAW. 

School directors have power to borrow money and give 
their written assurances therefor, 177 

A school teacher is hired for the school year at a stated 
salary, but during the term the board closes the school 
for two months on account of an epidemic in the neigh- 
borhood. Can the teacher recover his wages for this 
period? Query, 59; answer, 180. 


SEDUCTION. 


Action can be maintained though seduction accomplished 
with fraud and violence, 305. 


SENTENCE. 

[See CRIMINAL LAW and PROCEDURE. ] 
SET OFF. 

[See PLEADING AND PRACTICE. ] 
SHERIFF. 

[See OFFICES AND OFFICERS. ] 
SLANDER AND LIBEL. 


Publisher of libel subject to action though libel signed 
with name of another, 23. 

Power of equity to enjoin a threatened libel, 61. 

Imputation of tale-bearing libelous, 134. 

Where plaintiff a clergyman no proof of special damage 
required, 204. 

Libel of public officers, 234. } 

Person not liable for repetition of slander by other per- 
sons, 284. 

Notice of justification, 306. 

Meaning of current phrases judicially recognised, 306. 

Evidence as to character of plaintiff, in actions for, 329. 

Criminal information against proprietor of newspaper; 
what is authority of editor to publish libel; protection 
of proprietor under statute, 403. 

Charge of adultery not actionable per se, 464. 
Sickness of person slandered resulting from the slander- 
ous charge not sufficient to prove special damage, 464. 
To say of a candidate for Congress that he is of weak 
— and could not be depended on, not actionable, 

To impute the commission of a crime to a man actionable 
oe although he may not be liable to punishment for 
it, 471. 


SLAVERY. 

[See JUDGMENTS and DECREES.] 
SPECIFIC PERFORMANCE. 

[See also HUSBAND AND WIFE,] 


When there is a change of circumstances which can not 
be compensated for in damages, resulting from the fail- 
ure or refusal of one party to perform his partof the 
contract, that party is not entitled to a specific execu- 
tion, but the injured party is entitled to a rescision, 155. 


Specific performance refused of contract to build and 
equip railroad, although the contract price was to be 
paid in stock and bonds of omens, and estimates, etc., 
were to be made by company, 508. 


STATE. 


Does not possess common law prerogative of crown to 
have debts paid in preference to other creditors, 62. 


STATUTE OF FRAUDS. 

Defendant agreed to pay a minister for his services two 
dollars a year, and for several See paid the sum 
half-yearly. Subsequently he refused to pay any longer. 
Held, not within the statute, 23. 

A, living in Milwaukee, Wis., went to Connover, Ia., and 
there took an order for 5 from B, but no memoran- 
dum in ae was signed, and no part of the purchase 
price was paid at the time the contract was made. The 
a were shipped by rail from Milwaukee to B at 

onnover. Held, that the contract must be governed by 
the law of Iowa, and being void by the statute of frauds 
of that State, the delivery of the goods to the railroad 
company by A did not constitute an acceptance of them 
by B so as to take the case out of the statute. Kiewert 
v. Meyer, 65. . 

Memorandum under, may be signed in lead pencil, 203. 

The memorandum in writing necessary to make a con- 
tract, within the meaning of the statute of frauds, 
though signed by the defendant and describing with 
sufficient distinctness the preety sold, and the con- 
sideration to be paid, is not sufficient to sustain an ac- 
tion, unless the other party to the agreement is eith cr 
named in thc memorandum or so designated in some 
= signed by the defendant that he could be identi- 

ed without parol proof. Grafton vy. Cummins, 381. 
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STATUTE OF FRAUDS—Continued. 


A parol contract for the sale and abandonment of build- 
ings erected by permission for special 7 he upon 
the land of another, not within the statute, 425. 

Contracts not to be performed within a year, 482. 


STATUTE OF LIMITATIONS. 
[See LIMITATION. ] 
STATUTES. 
[See also INTERPRETATION. } 


A statute can not make an act done in connection with a 
private contract an actionable wrong if it was not ac- 
° ble ind dently of the statute. Ward v. Hobbs, 


Enactment by Congress of the Revised Statutes did not 
make anything law which was not law on December 1, 
1873, 142. 

At what time criminal statutes take effect, 134. 

Penal statutes are to be construed strictly. If there is a 
fair doubt whether the aet charged in the indictment is 
embraced in the criminal prohibition, that doubt is to be 
omnoggy in favor of the accused. United States v. 

eese, 453. 


A question as to the effect of repugnant statutes. Query, 
388; answer, 488. 


STOCKHOLDERS. 

[See CORPORATIONS. ] 
STOCK LAW. 

{See RAILROADS.] 
STREETS. 

[See HIGHWAYS.] 
SUICIDE. 


To advise another to commit suicide amounts to murder 
if advice is followed, 


Does not raise presumption of insanity, 222. 
SUNDAY. ¢ 

[See CONTRACTS.] 
SURETIES. 

[See SURETYSHIP AND GUARANTY. ] 
SURETYSHIP AND GUARANTY. 


[See also GUARDIAN AND WARD; LIMITATIONS. | 

Surety in replevin bond not substituted to liens of credi- 
tors, 18. 

Guarantor of collection of note can not be sued until legal 
proceedings diligently pursued have failed to result in 
collection. The condition precedent is not answered 
by evidence of maker’s insolvency. Bosman y. Akley, 





Sureties on bond of bank messenger liable for theft of 
principal while acting outside the scope of his employ- 
ment, 96. 

Guaranty to have bricks made “in the best manner and at 
the lowest cost possible ;” construction, 97. 

——— te pm og! of —_—* ead chawetins not com- 

i sure 8a fraud on hi i 
him from liability, ‘be. —— 

Statement in Brandt on Suretyship and Guaranty that “a 
suit against the sureties on a guardian’s bond 1s sus- 
tainable without a previous liquidation of the amount 
due by the guardian” criticised, 138, 180. 

Debtor and creditor; securities given t 3 vi 
creditor. Re Baldwin, 186. . seer vedas 

When fact of suretyship does not appear on face of note 
to maintain defense of suret att defendant : 
prove notice to plaintiff, 200. — —— 

The arrest and detention in another country of a prison 
who is under bond for appearance does ot release his 
sureties, 407. 

An attorney who tenders himself as a surety ona bo 
and is accepted by the proper officer, oun not pong 
wards plead his disability to relieve himself from his 
pny ine Be t SF pp by statute that 

e received as securit, : 
ceeding in court,” 407. oe 

Sureties of a city treasurer signed a printed fo f 
bond with bla for inserting in the bod the names 
of the sureties, amount of the penalty, the office to 
which the principals have been elected, etc. These 

— By Ramee ne me filled up by the city officers 
without the knowle: or consent of the sureti : 
that the sureties were not bound, 427. a 

A statute requiring a city treasurer to take the oath 
office and file his bond within fifteen days after nae 
election, is Set. and a failure to fle such bond 

.« Within the — ime is a vacation of such office, 

- = relieves the sureties from liability on the bond, 











8U RETYSHIP AND GUARANTY—Continued. 


The sureties on the bond of a city treasurer for his second 
term are —_a from aa the trath of his official 
report as to the amount of money in his hands at the 
end of his first term, 427. 

The estate of a deceased surety on a guardian’s bond is 
liable for default which occurs subsequent to the 
surety’s death, 486. 

Laches of officers or agents of government to assert 
claim, do not discharge sureties on official bonds, 155. 
That duties and responsibilities of principal have been 
enlarged during his term does not render void the bond 
as a security for what it was originally given to secure, 

Sureties on official bond of coroner liable for his negli- 
ligence while acting as sheriff, 198. 

Bond in alternative; construction of “ or,’’ 185. 

A bond stipulating for the good conduct of an officer for 
a fixed term and until another is appointed, will not re- 
main in force after the reappointment of the original 
officer, 221 

Bond will not be construed so as to render surety liable 
for acts committed prior to its execution, unless such 
intent is clear from its terms, 345. 

A bond can not be avoided at the instance of a surety up- 
on the ground that he signed it under a conditional 
agreement with the principal made at the time of sign- 
ing it which the latter had failed to carry out, unless 
the obligee had notice of the agreement at or before his 
acceptance of the obligation, or had knowledge of such 
facts and circumstances as to the rights of the surety as 
a place a prudent man on inquiry. Hall v. Smith, 


The defendant signed his name as surety on a bond, in 
the bedy of which the names of J Hand W L H were 
inserted as sureties, on the condition that they should 
become jointly bound with him as sureties. The bond 
was then delivered by him to his enn for the pur- 
pose of obtaining their signatures, but t! py in- 
stead of doing so induced G W and W W H to sign the 
bond, and in that condition it was delivered to and ac- 
cepted by the obligee. Held, that the defendant was 
not liable. Ibid. 

Sureties on collectors bond liable for past due taxes paid 
to principal, 422. 


TAXATION. 


Power of legislature or municipality to require payment 
of license tax as a condition precedent to the exercise 
by an attorney of the right to practice granted by the 
court, 2. 

Ordinance of the city of St. Louis, under its scheme and 
charter, imposing a license tax on all lawyers, prac- 
eicing within the limits thereof, a valid exercise of 
the taxing power delegated to said city, and not in con- 
flict with the Constitution of this State. Steinberg v. City 
of St. Louis, 8. 

The fact that it demands of every lawyer the same 
amount of tax without reference to income, emoluments 
or profit of his practice as such, does not render such 
tax unequal; nor does the fact that the general assembly 
has so far failed to pass any law imposing a license tax 
on lawyers throughout the State, make it obnoxious to 
that section of the Constitution requiring taxes to be 
uniform on the same ciass of subjects within the terri- 
torial limits of the authority imposing them. 

Power of taxation of city of St. Louis is derived from the 
Constitation. Ibid. 

Municipal assembly of St. Louis has power to enforce 

- _—— of said ordinance by fine and imprisonment. 
id. ’ 

Where board of supervisors of one year fail to make 
levy, it may be made in succeeding year, and will bind 
interim purchasers, 97. 

A bond creditor of a municipal corporation can acquire 
by its failure to answer his petition, no greater or more 
extensive right than his — already existing to have 
his debt included in the budget for the next regular an- 
nual levy of taxes. Moore v. City of Memphis, 109. 

Under the Missouri act of 1875 providing for the assess 
ment of railroad property, and the collection of taxes 
thereon (Laws 1875, p. 120), county courts were not au- 
thorized to levy on railroad property owned August 1, 
1876, the rates of taxation imposed on all other property 
owned August 1, 1875, for the year 1876. They could 
only extend the same rates levied on all other property 
owned August 1. 1876, for the year 1877. State v. Union 
Trust Co., 127. 

‘Void tax voluntarily paid can not be recovered back, 237. 

Payment pending amicable suit compulsory, and may be 
recovered back, 

Municipal corporation can not tax land beyond corporate 


limits for local purposes, 426. fee 


An assessment of an entire tract of land owned by differ 
ent persons js yoid, 427. 
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TAX SALES. ins ome peor eRvSTERE. a si fs. 


No estoppe] against 
inst one whose 
e burden, 219. 

A petition to enforce a lien of the State for back taxes, 
which does not allege that the land had been returned 
delinquent or forfeited to the State for non-payment of 
a, is defective. Such defective petition, however 

is cured by verdict, and a judgment rendered thereon 
can not, for that reason, be attacked collaterally. 
Wellshear v. Kelly, 434. 

The circuit court has jurisdiction to hear and determine 
suits for back taxes. Ibid. 

While it is left undecided, whether the statutes of limita- 
tion can be pleaded against the State for back taxes, it 
is held that such defense can not be available against 
the title uired under a pagent in favor of the 
State enforcing a lien therefor 

Sales of lands for back taxes, under a judgment of the 
circuit court, are governed by the same rules, and sub- 
ject to the same intendments as other judicial sales, 
and a purchaser thereunder need only look to the judg- 
ment, execution, levy and sheriff’s deed. If they are 


ee ou other questions are between the parties to the 
ju ent and the sheriff. Ibid. 


The att of 1877 is constitutional. The legislature has un- 
doubted fn to provide new and different remedies 
for the ection of back taxes, from that which the 

State nes when the right to enforce the collections .ac- 


cru Ibid. 

The ne; lect of the sheriff to seil the land in the smallest 
subdivisions, does not invalidate the sale. While such 
neglect might be fri: ground for setting a sale aside, 
it is too late to right it par a deed has been executed 
to the purchaser. Ibid 


TELEGRAPHIC MESSAGES. 

a messages are not exempt from the process of 
courts. B, the local manager of a telegraph office, was 
by asubpena duces tecum, issued by the criminal court 
at the instance of the grand jury, ordered to search for 
and produce certain telegrams therein named, but he 
refused to examine the files of the office, or to produce 

the telegrams. The inquiry was for the purpose of 

finding indictments against persons other than B: 

Held, that the criminal court did not exceed its juris- 

diction in committing B for contempt in refusing to 

Md the subpena. Ez parte Brown, 378. 

The statutes providing a punishment for the disclosure 
by. an officer or a servant of a telegraph company of 
e contents of a dispatch and giving damages for the 
disclosure, do not apply to a case where the dispatches 
are called for by legal process, in which case any dis- 
closure made is the act of the law, and not of the com- 
pany. Ibid. 
A call in a subpeena issued by a grand jury,for any and 
messages oe between certain named parties 
during the last six months, is sufliciently certain with- 
out reference to the subject-matter. The obligation of 
—- ey on the grand jury is a sufficient ground 
for not fu r indicating the subject-matter. Ibid. 
Liability of company for delay of message left at way 
station, 445. 


urchasing tax titles except as 
uty it is to pay the tax or remove 


Measure ‘of damage for failure to forward, 445. 


TENDER. 
Good, although exact amount not produced, 283. 


TIME, 

In computing time et act done, day on which it is done 

must be excluded, 329 
TORTS. 

Second conveyance of the same land is a tort when made 
with intent to defeat the title under a prior valid con- 
veyance executed by the same person, 178. 

Finding that defendant, when he made the second con- 
veyance, had forgotten the prior one, and did not in- 
tend to sell the land twice, will not sustain a judgment 
against him. Ibid. 

TRADE MARKS. 

The exclusive use of a tin pail, ornamented, and used to 
contain paper collars for sale, can not be claimed as a 
trade- , 367. 

TRESPASS 
map tolsares dwelling-house when requested is a, 


cutting and carrying away timber; measure of damages, 
pe... 3 

(See PLEADING AND PRACTICE.] 
TROVER. 

One who finds aswarm of bees in a tree on another’s 
land, marks the tree and notifies the land-owner, can 
not maintain trover against the latter for taking the 
honey, 347. 





Rights of fraudulent purchaser of trust property, 179, 

Liability of trustee fo investing trust funds; in what se- 
curities must he invest, 235. 

A conveyance of realty and other property in trust “ for 
the purpose of founding an institution for the educa- 
tion of youth in St. Louis County, Mo,” sustained. 
Russell y. Allen, 314. 

Trustees who take stock in corporation are personally 
liable like other stockholders, 388. 

Rights of purchaser of real estate without notice of an 
implied trust, 406. 

Trust accepted by proceedings a not disturbed 
by appomtmeni of administrator, 

A declaration of trust operates to assign to the trustee 
the notes from which the trust fund i is to be raised, even 
if not indorsed to him, 507. 


TRUST DEEDS. 
[See MORTGAGES. ] 
ULTRA VIRES. 
[See NATIONAL BANKS.] 
UNITED STATES COURTS. 
|See JURISDICTION ; PLEADING AND PRACTICE. |] 
USAGE. 

A person who deals in a particular market, must be taken 
to deal according to the known, general and uniform 
custom of that market. Bailey v. Bensley, 50. 

The usage and custom of the indiscriminate use of ware- 
house receipts not preserving their identity, not void 
as against public policy. Ibid. 

Usage becomes a part of a contractonly when the pre- 
sumption arises that it was so intended. If the parties 
expressly or by implication exclude the usage, evidence 
of its existence is not admissible, 59. 

A usage that is unreasonable does not become a part of 
the contract, 59. 

When usage of trade binding on parties in absence of 
special agreement, 79. 


USURY. 
[See INTEREST. ] 


VENDOR AND PURCHASER. 
Wrong description of location of property in deed; when 
vendee liable for injury sustained. 74. 
Vendor, purchaser and sub-purchaser; delivery o. goods 
to order of sub- -purchaser who agre es to pay vendor di- 
rect; resumption of possession by vendor. 423. 


VENUE. 

[See PLEAD(NG AND PRACTICE. | 
VERDICT. 

[See PLEADING AND PRACTICE. ] 
WAGERS. 

[See also CONTRACTS. | 


A promise to pay for propesty on happening of an uncer- 
tain event, not a wager, 

A court of chancery has ‘jariodicton to restrain the en- 
forcement of a gaming contract, and enjoin the stock- 
holder from paying over the money deposited in his 
hands. But the bill asking for such relief must show 
affirmatively that the money has not yet been paid over 
by the stockholder. Pettilon v. Hipple, 206. 

Distinction between a preminum and a wager; former 
not illegal, 238. 

Promissory note given by stockholder for amount of 
stakes in his hands, invalid, 465. 


WAIVER. 
[See INSURANCE.] 
WAREHOUSEMEN. 


Grain, on being received at a warehouse, is mixed with 
other grain of like quality, losing its identity, and a ware- 
house receipt can not be regarded as the property or 
as representing the property of the consignor on ac- 
count of the receipt of whose grain it issued, so that 
pes such particular receipt by consignee can 
pe considered a disposal of consignor’s property. Bai- 
ley v. Bensley, 50. 


The usage and custom of the indiscriminate use of ware- 
house receipts not preserving their identity, not void 
as against public policy. Ibid. 

WAREHOUSE RECEIPTS. 

[See WAREHOUSEMEN, | 
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WARRANTY. 

[See also SALES.] 

On bale of leather which appeared to be sound, but which 
turned out to be rotten and worthless,-no warranty, 20. 

By indorsement on bill of sale, 39. 

Sale by sample implies warranty that article sold is same 
as sample, 204. 

Where a dealer contracts to supply a known and defined 
article, although it be stated by the buyer that such ar- 
ticle is required for a particular purpose, if the known 
and defined thing be supplied, there is no warranty that 
it shall answer the particular purpose intended by the 
buyer. Wilson v Dunville, 375. 

The defendant, a manufacturer of whisky, was in the 
habit of selling to the plaintiff refuse grains (produced 
in the course-of the manufacture ef whisky), as food for 
cattle, and the defendant knew that the grain was em- 
ployed by the plaintiff for this purpose. A fire occur- 
red on the premises of the defendant, which had the ef- 
fect of causing the grains to become, without the 
knowledge of the defendant, mixed witn a deleterious 
substance. The plaintiff purchased the grains so viti- 
ated, and his cattle, in consequence of being fed there- 
with, died. Held that there was no implied warranty 
on the part of the defendant that the grains sold by him 
were fit for the gempece to which they were applied, 
inasmuch as the liability of the defendant was that of a 
dealer, and not of a manufacturer. Ibid. 


WATERS AND WATERCOURSES. 

A land owner has the exclusive right to fish in small lakes 
and ponds on his land; aliter as to large ones, 119. 

License to public to fish in small lakes or ponds may be 
presumed, 119. 

Right of riparian owner to construct booms, 236. 

Right of action for obstructing flow of surface water, 265. 

The rule of the English common law that owners of land 
situate on the banks of non-tidal streams, though navi- 

able in fact, are owners of the beds of the rivers to 

e middle of the stream, is not applicable to the own- 

ers of land bounding on Lake Erie and Sandusky Bay. 
Sloan v. Beimiller, 396. 

The right of fishing in Lake Erie and its bays is not limi- 
ted to the —— of the shores; and the right of 
fishing in those waters is — as if they were sub- 
ject to the ebb and flow of thetide. Ibid. 

The prima facie right of the public is not rebutted by 
proof of the mere uninterrupted enjoyment of the 
privilege of fishing for the period requisite to perfect a 
title by prescription; the mere lawful exercise of a 
common right for that period does not establish an ex- 
clusive right. Ibid 

When no question arises in regard to the right of a ripa- 
rian owner to build out beyond his strict boundary line, 
for the purpose of affording such convenient wharves 
and landing plaees in aid of commerce as do not ob- 
struct navigation, the boundary of land in a conveyance 
os for e Erie and San usky Bay, extends to the 
line at which the water usually stands when free from 
disturbing causes. Ibid. 


Writings upon different parts of same sheet of paper, 


Conditional devise not void for uncertainty, 59. 

Construction of word “‘ enjoy” in a devise, 74. 

A will can not be established by evidence of the declara- 
tions of the deceased that he had made a will. Mercer 
v. Mackin, 94, 106 

Omission to provide for heir at law in will, 97. 

Where a widow clects not to take under her husband’s 
will, she can take gs | in virtue of the bequests 
made to her by the will, in lieu of dower, 136. 

Requisites of execution and attestation of will, 136. 

Original will, and not copy from record of probate court, 
= be produced in proceedings to contest its valid- 

y, . 

If in contest over a will, an alteration 1s found to have 
been made before its execution, then the paper writing 
as it reads after such alteration is the will; if made after 
such execution, and such alteration does not invalidate 
the instrument, then the jury should by special verdict 
establish the will as it read before such alteration, 136 

In proceedings to contest will, order of probate is prima 
JSacie evidence of its attestation, execution and validity, 
gnd burden of proof is on contestants, 136. 

Query as to a will bequeathing estate to ‘my son John 
Gray, hls heirs and assigns forever” bequest to be in- 
vested in real estate in name of his children, their heirs 
and assigns, 307; answers, 368, 428. 








WILLS—Continued. 


Where property has been devised by will to one for life, 
Sr ng Be = b ot cy 2 his 
eath, the on ng n — my | 
whether the disposal. made is a sufficient. execution o 
the = conferred, is the question of the intention of 
the donee of the power as shown by the wo: of the 
will or evidence aliunde. Funk v. Eggleston, 169. 

The old English rule, which regarded the appointment as 
a goes execution of the power only in three cases, viz: 
lst. Where there was a reference to the power in the 
will of the donee; or, 2d, where there was a reference 
to the property covered by the power in the will of the 
donee; or, 3d, where the instrument would be inoper- 
erative without the aid of the power, is narrow and 
should not be followed. Ibid. 

Reformation of will; mistake, 178. 

The will of the testator, after bequeathing to his wife all 
his real and personal estate during her life, contained 
this provision: ‘‘ The foregoing bequest is made under 
the express proviso that my said wiife * * * * will 
carry on and continue my business with my co-partners ; 
but I will that no part of my real estate, still less the 
whole of it, be sold or otherwise dis of before the 
lapse of twenty years.” Held, that the power thus im- 
pliedly given to sell the real estate did not enlarge the 
wife’s interest to an estate in fee. Reinders v. Koppel- 
mann, 245. 

The word “ heirs’ in a will construed, 245. 

An innocent purchase under a forged will takes a valid 
title. Steele v. Rann, 275. 

A religious corportion may take by devise, 347. 


A person has a right by fair argument to induce another 
to make a will in his own favor, 372. 

Meaning of the phrase “of sound and disposing mind and 
memory,” 372. 

A bequest to trustees for such charitable purposes as 
they shall designate is invalid, 427. 

In a suit to set aside a will, on the ground of want of ca- 
pacity and undue influence exercised upon the testator, 
evidence of declarations made by the testator, near to 
the time of both before and after the execution of the 
will, are admissible, not for the purpose of showing an 
express revocation of the will, or the fact that it was 
executed under undue influence, but in order to show 
his mental condition near to, or at the time of the exe- 
cution of the will. Reynolds v. Adams, 437. 

A devise to “ children ” will not include illegitimate chil- 
dren, 462. 

Where acharitable bequest was equivocal, there being 
two charities answering the description: Held, that the 
fact that the testatrix had, on one occasion, subscribed 
to one of them, was suflicient to turn the scale in favor 
of that society, 462. 

Construction of will; legacy to be paid at “ maturity” of 
female, 464. 

A bequest of a fund to trustees, to be applied towards 
“ feeding, clothing, and educating the poor children 
belonging to the ee tion of St. Peter’s Protestant 
Episcopal Church of timore,”’ is void, 471. 

The testator, by his will, after making his wife resid 
devisee, and otherwise providing for her, added that it 
was his “will and desire” that she should pay his 
nephew “for the purpose of educating him,” a certain 
sum annually, commencing at a fixed date until he 
came of age. The nephew died over two years after 
that date, but before he came of age. Held, that the 
legacy was valid, and a personal Soe on the wife, 
but ceased on the death of the legatee, 472. 

Construction of will; marshalling of testamentary assets, 
504 

Can a valid donatio mortes causa be made of a bank check? 
Query, 240; answers, 288, 328, 368, 488. 


WITNESSES. 
[See EVIDENCE. ] 
WOMEN. 
Credibility of, as witnesses, 108, 
WORDS AND PHRASES. 
[See INTERPRETATION. } 
WRITTEN INSTRUMENTS. 
[As to how far written instruments are subject to 
evidence, see EVIDENCE. As to construction of partic- 


ular words in written instrnments, see INTERPRETA- 
TION, 





